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US. Customs Service 
Treasury Decisions 
(T.D. 78-53) 
Entry of Merchandise—Customs Regulations amended 


Part 141, Customs Regulations, relating to the documents and information 
required to be filed at the time of importation of certain articles of steel, 
amended 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C. 


TITLE 19—CUSTOMS DUTIES 
CuapPteR I—Unitep States Customs SERVICE 


PART 141—ENTRY OF MERCHANDISE 


AGENCY: United States Customs Service, Department of the Treasury. 
ACTION: Final rule 


SUMMARY: This document amends the Customs Regulations to 
require that aspecial invoice be presented to Customs for each shipment 
of certain articles of steel having an aggregate purchase price over $2,500. 
The additional information provided on the special invoice will be used 
in the administration and enforcement of the Antidumping Act, 1921, 
as amended. 


EFFECTIVE DATE: February 21, 1978 

FOR FURTHER INFORMATION CONTACT: 
With respect to the trigger price mechanism (described under 
“Supplementary Information,’ below), Peter D. Ehrenhaft, 
Deputy Assistant Secretary and Special Counsel (Tariff Affairs), 
Department of the Treasury, Washington, D.C. 20220, 202- 
566-2806. With respect to other aspects of the amendments, 
Ben L. Irvin, Duty Assessment Division, U.S Customs Service, 
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1301 Constitution Avenue, NW., Washington, D.C. 20229, 
202-566-8121. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On December 30, 1977, notice was published in the FEDERAL 
ReEaistER (42 FR 65214) of a proposal to amend the Customs Regula- 
tions to require that a special invoice be presented to Customs for 
each shipment of certain articles of steel having an aggregate purchase 
price over $2,500. As explained in the supplementary information to 
that notice, the additional information provided by the special invoice 
would be used in the administration and enforcement of the Anti- 
dumping Act, 1921, as amended. 

In addition, the notice announced that the Secretary of the Treasury 
would implement a “trigger price mechanism” (TPM) as recommended 
to and approved by the President and that “trigger prices” for 
certain steel mill products would be established as the basis upon 
which imports of such products would be monitored for the purpose 
of determining whether investigations under the Antidumping Act, 
1921, as amended, would be appropriate. 

Written comments were invited from all interested persons on the 
proposed amendments to be received on or before January 27, 1978. 
Many comments were received in response to that notice. As ex- 
plained below, the comments have resulted in minor changes in the 
proposed amendments. 

With respect to the trigger price mechanism, the Department of the 
Treasury announced the base prices to be used for certain importations 
of steel mill products in a notice published in the FrepErRaL ReEGIsTER 
on January 9, 1978 (43 FR 1464). 

Subsequently, in a notice published in the FepreraL ReEGisTER on 
February 3, 1978 (43 FR 4703), the Department announced “extras” 
to be used in the trigger price mechanism for 16 of the 17 steel mill 
products for which base prices were published in the FrepERaL 
Recister of January 9, 1978. 


DISCUSSION OF MAJOR COMMENTS 


SOME IMPORTERS WILL BE REQUIRED TO FILE BOTH THE NEW SPECIAL SUMMARY 
STEEL INVOICE (SSSI) AND THE SPECIAL CUSTOMS INVOICE (CF 5515) 


Under amended section 141.83, importers of those steel products 
specified in section 141.83(b) (2) will be required to file both the SSSI 
and the Special Customs Invoice (SCI), unless the filing of the SCI 
is waived by the district director of Customs. Several commenters 
stated that, when applicable, only the SSSI should be required. One 
commenter suggested that all the data necessary to the TPM should 
be included in the SCI without the adoption of a new form. 
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The reason for retaining the optional requirement of an SCI is 
that certain information in the SCI is applicable only to a limited 
number of importations and it is impracticable to incorporate these 
items into the SSSI because of space limitation on the new form. 
Therefore, there will be a continuing need for both the SCI and the 
SSSI in a limited number of cases. District directors will be instructed 
to require both forms only when necessary. Because of the specialized 
nature of the information required for purposes of the TPM, the 
adoption of the new form is essential. Further, importers could not 
furnish this information readily on the SCI because that form has 
no space for providing it. 

THE IMPORTER WILL BE REQUIRED TO PRESENT THE SSSI AT THE TIME ENTRY 
IS MADE 


Several comments were directed to the requirement that the SSSI 
must be available in proper form at the time entry is made. It was 
suggested that this requirement would interfere with the immediate 
delivery system which permits the release of merchandise to the 
importer in certain circumstances before the formal entry form is 
presented (19 CFR Part 142). 

Commenters requested that the importer be allowed additional 
time in which to file the SSSI. In this connection, one commenter 
suggested that the importer could be required to furnish a bond for 
subsequent delivery of the SSSI. Another commenter suggested that 
the importer should be allowed to enter the shipment for warehouse 
if he could not produce the SSSI at the time of entry. 

The effectiveness of the TPM will depend upon the immediate 
availability of information in the SSSI. Prompt submission of the 
SSSI is therefore essential to the program. Under the immediate 
delivery procedure, the importer will have up to 10 working days 
after the date of release of the shipment to file the SSSI. This delay 
provides a reasonably sufficient time for compliance with the SSSI 
requirements. It is highly unlikely that redelivery of the merchandise 
to Customs custody for failure to supply the SSSI will be required in 
a significant number of cases. Warehousing of the merchandise upon 
arrival would be impracticable because of the handling costs involved 
for steel products. Further, the delay would preclude timely submission 
of the information for purposes of the TPM. 

IMPORTERS WHOSE SHIPMENTS HAVE AN AGGREGATE PURCHASE PRICE OF NOT 
MORE THAN $2,500 NEED NOT FILE AN SSSI 

Comments were directed to the provisions in section 141.89(b) (1) 
which will limit the requirement of an SSSI to any shipments (i) 
containing steel mill products, as defined in section 141.89(b)(2), 
and (ii) having an aggregate purchase price of over $2,500. The com- 
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menters generally suggested revision of the language describing the 
limitations. Some commenters would expand the scope of the limita- 
tion and some would require a more narrow definition. One comment 
suggested further clarification of the term “purchase price’. 

This provision was added to provide an exemption for the small 
number of shipments of limited value which may contain steel mill 
products. Such shipments can be regarded as non-commercial quanti- 
ties, as commercial shipments of these types of products usually are 
valued over $2,500. Further, such shipments are not significant for 
purposes of the TPM. The $2,500 figure will be based in the purchase 
price as shown in the invoice filed in connection with entry. 

REFERENCE TO ACOMPANYING DOCUMENTS 

One comment requested that importers be allowed to provide the 
information called for by the SSSI in summary form and refer to 
accompanying documents for more detailed information. 

The space provided in the SSSI will be sufficient in most cases for 
the importers to provide the requested information. To expedite 
examination of the form and compilation of the submitted information 
purposes of the TPM, it will be necessary that the use of accompany- 
ing documents be minimized. 

SHOULD IMPORTERS BE REQUIRED TO SUBMIT SALES CONTRACTS IN CERTAIN 
CIRCUMSTANCES? 


In connection with Item 8 (Date Price Terms Agreed), it was 
suggested that if the importer claims that the contract was entered 
into before the effective date of the TPM, he should be required to 
attach a copy of the pertinent contract to the SSSI. The commenter 
suggested that an instruction to Item 8 be added for this purpose. 

Although confirmation of the contract date stated in the SSSI 
may be necessary in some cases, this possibility does not appear to 
justify imposing this added burden upon importers. If an antidumping 


investigation ensues, the contracts can be examined to confirm this 
information. 


INFORMATION CONCERNING THE DATE OF EXPORTATION WILL NOT BE REQUIRED 

Concerning proposed Item 8b (Date of Exportation), several 
commenters made the point that this information generally will not 
be known at the time the SSSI is being prepared by the foreign 
exporter. This information will be set forth in the entry filed in con- 
junction with the SSSI and accordingly it is deleted from the SSSI. 


IMPORTERS WILL BE REQUIRED TO INDICATE THE CURRENCY USED AND EXCHANGE 
RATE 


Several commenters suggested that the currency and the applicable 
rate of currency exchange used to arrive at the sales price be stated 
on the SSSI. 


255-858—78 
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This information will be necessary for comparison of sales prices 
with the published trigger prices and the information accordingly will 
be requested under Item 8b of the SSSI as finally adopted. 


INFORMATION CONCERNING EXTRAS PROVIDED BY THE MANUFACTURER 


A significant number of comments were directed to the proposed 
provisions of Item 17 (Base Price), Item 18 (Extras) and Item 11 
(Code for Other Extras). Generally, the commenters suggested the use 
of more specific descriptive terms to ensure that all of the usual extras 
are covered. Clarification of Item 15 (Description of Goods) also was 
requested so that the descriptive information would identify the 
extras applicable to each shipment. 

Items 11 and 18 have been revised to specify that heat treating, 
inspection and testing, coating, chemical and other qualities are also 
extras for purposes of the SSSI. The scope of Item 15 also has been 
expanded to require that the specifications be included in the de- 
scription of the goods. 


DESCRIPTIONS OF SALES TRANSACTIONS NOT CUSTOMARY IN THE TRADE 
One commenter requested that instructions be added to the SSSI 
to provide for circumstances in which the imported products were sold 


at a negotiated base price without extras. The same commenter asked 
that the form be revised to better accommodate f.o.b. transactions. 


The SSSI was designed to reflect prevailing trade practices for steel 
mill products as sold in the U.S. market. It would be impracticable 
to attempt to accommodate in detail on the form practices in less 
widely used transactions. However, the form contains ample space 
for a description of any sales made under other terms. 


IMPORTATIONS NOT INVOLVING A SALE 


A number of comments were directed at transactions in which the 
product is imported by a party related to the foreign shipper or is 
otherwise imported under circumstances in which an arms-length 
sale price may not exist. It was suggested that in any case in which 
these circumstances apply, the importer be required to furnish a 
written undertaking that he would later provide Customs with 
information as to the first resale price in the United States. It was 
noted that price information in connection with importations not 
involving a sale is now required of the importer in Item 27 of the 
Special Customs Invoice (CF 5515). 


Customs believes that imposing the suggested undertaking at the 
time of entry would be impracticable. If the information is needed 
for purposes of the TPM, the district director can require the filing 
of the Special Customs Invoice. Further, under the Antidumping 
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Act, resale information can be requested to determine “exporter’s 
sales price.” 


OTHER COMMENTS SUGGESTING THAT MORE DETAILED INFORMATION BE REQUIRED 


A number of comments recommended revision of the following 
items of the SSSI to obtain more detailed information: 


Item 7—Origin of Goods 

Item 12(b)—Declaration of Seller/Shipper (or Agent) 
Item 16—Quantity 

Item 24—Domestic Freight Charges 

Item 26—Other Costs 


The provisions of the SSSI were adopted after a thorough study of 
the needs of the TPM, and it is believed that the information requested 
by these items of the SSSI will be sufficient for purposes of the TPM. 
More detailed information can be obtained by direct inquiry in specific 
cases, if necessary. The limited space available in the form and the 
marginal benefit of the additional details in most cases also were 
considered. 

COMMENTS ON THE TRIGGER PRICE MECHANISM 


A large number of comments were received concerning the merits of 
the TPM. The Department of the Treasury will respond to these 


comments in a series of Questions and Answers to be issued from time 
to time. 
EDITORIAL CHANGES 


In Item 9 of the SSSI, the word “payment” is added so that the 
provisions of the item will conform to the corresponding item in the 
SCI. The order of Items 23 and 24 on the SSSI have been reversed. 
Other non-substantive corrections have been made to the regulations 
and SSSI. 

SPECIAL SUMMARY STEEL INVOICE 


Copies of the Special Summary Steel Invoice (SSSI) designated as 
Customs Form 5520, may be obtained from any district director of 
Customs, the U.S. Government Printing Office, Washington, D.C. 
20402, or through any U.S. Consul or U.S. Embassy. Copies may 
also be printed privately or by facsimile as long as they are identical 
in contents and size and not inferior in paper quality to that available 
from U.S. Government sources. A sample of the Special Summary 
Steel Invoices (SSSI) CF 5520, as revised, follows: 
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U.S. CUSTOMS SERVICE 
INSTRUCTIONS FOR PREPARATION OF SPECIAL SUMMARY STEEL INVOICE 


(Required for all shipments of steel valued over $2,500) 

Note: Where this summary invoice covers several types of mer- 
chandise priced in different ways, each should be shown separately. 
Prepare in duplicate. 

Sections 1-7, 8b, 9, 10, 12, 13, 16, and 19-26 may be completed in 
the same manner as the equivalent sections on Special Customs In- 
voice, Customs Form 5515. 

Section 8A. Date Price Terms Agreed: Show here the date on which 
the final sales price for this shipment was agreed. 

Section 11. Codes for Extras: This section refers to the additional 
price charged for extras (other than width and length which are pro- 
vided for in 18a and 18b). The code(s) for the extras shown should be 
reflected in section 18c, and the amount for each extra should be 
shown in 18d. The extras listed are expressed in terms as now under- 
stood in the U.S. market. 

Section 12B. Declaration of Seller/Shipper: Complete and explain 
if any payment or other thing of value other than shown on this in- 
voice has been or will be made or granted. 

Section 14. AISI Category: This column should be completed with 
the appropriate category number from the following list. 

Section 15. Description of Goods: In addition to the full descrip- 
tion of goods as usually required on the Special Customs Invoice, 
steel specifications which this merchandise meets must be shown. 

Section 17. Base Price: Show here for each steel category the base 
price on which the total sales price was based. 

Section 18. Extras: Show here the charge for each category of any 
extra added to the base price. Use appropriate codes from section 11 
where appropriate. 

Category No. and Products 
1—Ingots, blooms, billets, slabs, etc. 
2—Wire rods. 
3—Structural shapes—plain 3 inches and over. 
4—-Sheet piling. 
5—Plates. 
6—Rail and track accessories. 
7—Wheels and axles. 
8—Concrete reinforcing bars. 
9—Bar shapes under 3 inches. 

10—Bars—hot rolled—carbon. 
11—Bars—hot rolled—alloy. 
12—Bars—cold finished. 
13—Hollow drill steel. 


255-838—7 8——3 
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14—Welded pipe and tubing. 
15—Other pipe and tubing. 
16—Round and shaped wire, 

17—Flat wire. 

18—Bale ties. 

19— Galvanized wire fencing. 
20—Wire nails. 

21—Barbed wire. 

22—Black plate. 

23—Tin plate. 

24—Terne plate. 

25—Sheets—hot rolled. 
26—Sheets—cold rolled. 
27—Sheets—coated (including galvanized). 
28—Sheets—coated—alloy. 
29—Strip—hot rolled. 
30—Strip—cold rolled, 
31—Strip—hot and cold rolled—alloy. 
32—Sheets other—electric coated. 


ADVANCED EFFECTIVE DATE 
The trigger price mechanism is a critical element of the Compre- 
hensive Program for the United States Steel Industry approved by 
the President. Its implementation on an expedited basis is essential 
to its effectiveness, and no significant adverse effects of expedited 
implementation have been identified. Therefore, good cause exists 


for dispensing with a 30-day delayed effective date, and the amend- 
ments are made effective as of February 21, 1978. (5 U.S.C. 553) 
DRAFTING INFORMATION 

The principal author of this document was Edward T. Rosse, 
Regulations and Legal Publications Division, U.S. Customs Service. 
However, other personnel in the Customs Service and the Department 
of the Treasury assisted in its development. 

AMENDMENT TO THE REGULATIONS 

Part 141 of the Customs Regulations (19 CFR Part 141) is amended 

as set forth below. 
(ADM-9-03) 


Ropert E. CuHaseEn, 
Commissioner of Customs. 


Approved: February 8, 1978 
Berre B. ANDERSON, 
Under Secretary of the Treasury. 


[Published in the Feprrat Reaister February 13, 1978 (43 FR 6065)] 











CUSTOMS 19 


Section 141.89 if amended by designating the present provisions of 
that section as paragraph (a) and adding a new paragraph (b) to that 
section to read as follows: 


§ 141.89 Additional information for certain classes of merchandise. 
* * * * * * * 


(b) Special summary steel invoice. (1) A Special Summary Steel 
Invoice (Customs Form) shall be presented in duplicate for each 
shipment which is determined by the district director to have an 
aggregate purchase price over $2,500, including all expenses incident 
to placing the merchandise in condition packed ready for shipment to 
the United States, and which contains any of the articles of steel listed 
paragraph (b)(2) of this section. In addition to the information re- 
quired by § 141.86, the Sepcial Summary Steel Invoice shall set forth 
the following: 


(A) The date price terms were agreed upon (the date of agree- 
ment on the final sales price for the shipment). 

(B) Description and cost of extras (a description of, and the 
additional price charged for, extras, other than width and length, 
with extras described in terms understood in the United States 
market). 


(C) American Iron and Steel Institute (AISI) category. 
(D) Base price (the base price for each steel category on 
which the total sales price was based). 
(2) The following articles of steel are subject to the special in- 
voice requirements of § 141.89(b) (1): 


(A) Ingots, blooms, billets, slabs, ete. 
(B) Wire rods. 

(C) Structural shapes, plain 3 inches and over. 
(D) Sheet piling. 

(E) Plates. 

(F) Rail and track accessories. 

(G) Wheels and axles, 

(H) Concrete reinforcing bars. 

(I) Bar shapes under 3 inches. 

(J) Bars, hot rolled, carbon. 

(K) Bars, hat rolled, alloy. 

(L) Bars, cold finished. 

(M) Hollow drill steel. 

(N) Welded pipe and tubing. 

(O) Other pipe and tubing. 

(P) Round and shaped wire. 

(Q) Flat wire. 

(R) Bale ties. 
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(S) Galvanized wire fencing. 

(T) Wire nails. 

(U) Barbed wire. 

(V) Black plate. 

(W) Tin plate. 

(X) Terne plate. 

(Y) Sheets, hot rolled. 

(Z) Sheets, cold rolled. 

(AA) Sheets, coated including galvanized. 
(BB) Sheets, coated, alloy. 

(CC) Strip, hot rolled. 

(DD) Strip, cold rolled. 

(EE) Strip, hot and cold rolled—alloy. 
(FF) Sheets other, Electric coated. 


PART 141—ENTRY OF MERCHANDISE 


The first sentence of section 141.81 is amended to read as follows: 


§ 141.81 Invoice for each shipment. 


A special Customs invoice, a special summary invoice, or a com- 
mercial invoice shall be presented for each shipment of merchandise 
at the time of entry, subject to the conditions set forth in these reg- 
ulations. * * * 


Section 141.82 is amended by adding a new paragraph (e) to read 
as follows: 


§ 141.82 Invoice for installment shipments arriving within a period of 
10 days. 


* * * * * * * 


(e) Special summary invoice. The provisions of this section shall not 
apply if a special summary invoice is required by §141.83(b). 

Present paragraphs (b) and (c) of section 141.83 are redesignated 
as paragraphs (c) and (d), respectively and a new paragraph (b) is 
added to read as follows: 


§ 141.83 Type of invoice required. 
* * * * * * * 

(b) Special summary invoice. A special summary invoice shall be 
presented for each shipment of merchandise described in §141.89(b). 
The district director may waive production of a special Customs in- 
voice (Customs Form 5515) if a special summary invoice is required. 

* * * * * * * 


The introductory clause of section 141.91 is amended to read as 
follows: 
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§ 141.90 Entry without required invoice. 
If a required invoice, other than a special summary invoice, is not 
available in proper form at the time of entry and a waiver in accord- 


ance with § 141.92 is not granted, the entry shall be accepted only 
under the following conditions: * * * 


* * * * * * * 


The introductory clause of section 141.92(a) is amended to read as 
follows: 


§ 141.92 Waiver of invoice requirements. 

(a) When waiver may be granted. The district director may waive 
production of a required invoice, except a special summary invoice 
required by § 141.83(b), when he is satisfied that either: * * * 

* * * * * * ae 


(R.S. 251, as amended, sec. 407, 42 Stat. 18; secs. 481, 484, 624, 46 Stat. 719, 722, 
as amended, 759, 77A Stat. 14, Tariff Schedules of the United States (General 
Headnote 11) (19 U.S. 66, 173, 1202, 1481, 1484, 1624)) 


(T.D. 78-54) 


Reimbursable Services—Excess Cost of Preclearance Operations 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CusTOMs, 
Washington D.C., February 8, 1978 


Notice is hereby given that pursuant to section 24.18(d), Customs 
Regulations (19 CFR 24.18(d)), the biweekly reimbursable excess 
costs for the new preclearance installation is estimated to be as set 
forth below and will be effective on March 15, 1978. 


Biweekly 
Installation excess cost 


Calgary, Canada $7, 712. 00 
(FIS-9-05) 


Nancy C. GARRETT, 
Acting Assistant Commissioner, 
(Administration). 


[Published in the Federal Register February 14, 1978 (43 FR 6350)] 
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(T.D. 78-55) 


Cotton, Wool and Manmade Fiber Textile Products—Restriction on 
Entry 


Restriction on entry of cotton, wool and manmade fiber textile products manu- 
factured or produced in the Republic of China 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C. February 10, 1978. 


There is published below a directive of December 23, 1977, received 
by the Commissioner of Customs from the Chairman, Committee for 
the Implementation of Textile Agreements, concerning restriction on 
entry of cotton, wool and manmade fiber textile products in certain 
categories manufactured or produced in the Republic of China. 

This directive was published in the Frprrat ReeisterR on Decem- 
ber 29, 1977 (42 FR 64922), by the Committee. 

(QUO-2-1) 
JouHNn B. O’LovGuiin, 
Director, 
Duty Assessment Division. 


UNITED STATES DEPARTMENT OF COMMERCE 

The Assistant Secretary for Domestic 
and International Business 

Washington, D.C. 202380 


COMMITTEE FOR THE IMPLEMENTATION OF TEXTILE AGREEMENTS 
December 23, 1977. 


CoMmMISSIONER OF CUSTOMS 
Department of the Treasury 
Washington, D.C. 20229 


Dear Mr. Commissioner: 


Under the terms of the Arrangement Regarding International 
Trade in Textiles done at Geneva On December 20, 1973, pursuant 
to the interim Bilateral Cotton, Wool and Man-Made Fiber Textile 
Agreement of December 16, 1977, between the Governments of the 
United States and the Republic of China, and in accordance with 
the provisions of Executive Order 11651 of March 3, 1972, you are 
directed to prohibit, effective on January 1, 1978 and for the three- 
month period extending through March 31, 1978, entry into the 
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United States for consumption and withdrawal from warehouse 
for consumption of cotton, wool and man-made fiber textile products 
in the following categories in excess of the indicated levels of restraint: 


Category Three-Month Level of Restraint 
313 9, 703, 853 square yards 
330 10,688 dozen 
340 146,000 dozen 
341 79,146 dozen 
347 69,797 dozen 
348 109,761 dozen 
434 88, 889 units 
440 2,996 dozen 
445 2,512 dozen 
446 14,431 dozen 
39 11,939 dozen 
634 157,260 dozen 
635 130,547 dozen 
638/63 1, 585, 323 dozen 
640 729,845 dozen 
641 146,249 dozen 
643 165,435 units 
644 198, 092 units 
645/646 1, 006,893 dozen 
647 423,487 dozen 
648 716,502 dozen 
351 45,122 dozen 


In carrying out this directive, entries of cotton and man-made fiber 
textile products in Categories 340, 347, 348, 351, 638/639, 645/646, 
produced or manufactured in the Republic of China and exported to 
the United States prior to January 1, 1978, shall be charged against 
the levels of restraint established for such goods during the three- 
month period beginning on January 1, 1978. When the data are 
available, adjustments to account for cotton and man-made fiber 
textile products which have been exported prior to January 1, 1978 and 
are chargeable to any unfilled balances remaining from the previous 
agreement year, will be made to you by further letter. Merchandise 
exported prior to January 1, 1978 in categories other than 340, 347, 
348, 351, 638/639, and 645/646, will not be subject to this directive. 

A description of the categories in terms of T.S.U.S.A. numbers was 
published in Statistical Head note 4, Schedule 3 of the Tartrr ScHEp- 
ULES OF THE UNITED STATES ANNOTATED (1978). 
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In carrying out the above directions, entry into the United States 
for consumption shall be construed to include entry for consumption 
into the Commonwealth of Puerto Rico. 

The actions taken with respect to the Government of the Republic 
of China and with respect to imports of cotton, wool and man-made 
fiber textile products from the Republic of China have been determined 
by the Committee for the Implementation of Textile Agreements to 
involve foreign affairs functions of the United States. Therefore, the 
directions to the Commissioner of Customs, being necessary to the 
implementation of such actions, fall within the foreign affairs exception 
to the rule-making provisions of 5 U.S.C. 553. This letter will be 
published in the Fepprau REGISTER. 

Sincerely, 


ArTHUR GAREL 
Acting Chairman, Committee for the 
Implementation of Textile Agreements 


(T.D. 78-56) 


Cotton and Manmade Fiber Textile Products—Restriction on Entry 


Restriction on entry of cotton and manmade fiber textile products manufactured 
or produced in Thailand 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C., February 18, 1978. 


There is published below a directive of December 23, 1977, received 
by the Commissioner of Customs from the Acting Chairman, Com- 
mittee for the Implementation of Textile Agreements, concerning 
restriction on entry of cotton and mandmade fiber textile products 
in certain categories manufactured or produced in Thailand. 

This directive was published in the FepErat Recister on Decem- 
ber 29, 1977 (42 FR 64922), by the Committee. 

(QUO-2-1) 
JoHN B. O’Loveatin, 
Director, 
Duty Assessment Division. 
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Unitep States DEPARTMENT OF COMMERCE 

The Assistant Secretary for Domestic and 
International Business 

Washington, D.C. 20230 


COMMITTEE FOR THE IMPLEMENTATION OF TEXTILE AGREEMENTS 
December 23, 1977. 
CoMMISSIONER OF Customs 
Department of the Treasury 
Washington, D.C. 20229 


Dear Mr. Commissioner: 

Under the Arrangement Regarding International Trade in Textiles 
done at Geneva on December 20, 1973, pursuant to the Bilateral 
Cotton, Wool and Man-Made Fiber Textile Agreement of Decem- 
ber 29, 1975, as amended, betweer the Governments of the United 
States and Thailand, and in accordance with the provisions of Execu- 
tive Order 11651 of March 3, 1972, you are directed to prohibit, 
effective on January 1, 1978 and for the twelve-month period extend- 
ing through December 31, 1978, entry into the United States for 
consumption and withdrawal from warehouse for consumption of 
cotton textile products in Category 340 and man-made fiber textile 
products in Category 645/646 in excess of the following levels of 
restraint: 


Category Twelve-Month Level of Restraint 
340 71,556 dozen 
645/646 52,890 dozen 


Entries in Categories 340 and 645/646, produced or manufactured 
in Thailand and exported to the United States prior to January 1, 
1978, shall not be subject to this directive. 

The levels of restraint set forth above are subject to adjustment in 
the future, pursuant to the provisions of the bilateral agreement of 
December 29, 1975, as amended, between the Governments of the 
United States and Thailand which provide, in part, that: (1) levels 
of restraint in Group I may be increased by ten percent and in Group 
II, by seven percent; (2) these levels may be increased for carryover 
and carryforward up to eleven percent of the applicable category 
limit; (3) consultation levels may be increased within the aggregate 
and applicable group limits upon agreement between the two govern- 
ments; (4) administrative arrangements or adjustments may be made 
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to resolve minor problems arising in the implementation of the agree- 
ment. Any appropriate adjustments under the provisions of the 
bilateral agreement referred to above will be made to you by letter. 

A description of the categories in terms of T.S.U.S.A. numbers was 
published in the Statistical Headnote 4, Schedule 3 of the Tanrirr 
ScHEDULES OF THE UNITED States ANNOTATED (1978). 

In carrying out the above directions, entry into the United States for 
consumption shall be construed to include entry for consumption into 
the Commonwealth of Puerto Rico. 

The actions taken with respect to the Government of Thailand and 
with respect to imports of cotton and man-made fiber textile products 
from Thailand have been determined by the Committee for the 
Implementation of Textile Agreements to involve foreign affairs func- 
tions of the United States. Therefore, the directions to the Commis- 
sioner of Customs, being necessary to the implementation of such 
actions, fall within the foreign affairs exception to the rulemaking 
provisions of 5 U.S.C. 553. This letter will be published in the FeprERAL 
REGISTER. 


Sincerely, 
ARTHUR GAREL 
Acting Chairman, Committee for the 
Implementation of Textile Agreements 


(T.D. 78-57) 


Cotton, Wool and Manmade Fiber Textile Prodwcts—Restriction on 
Entry 


Restriction on entry of cotton, wool and manmade fiber textile products 
manufactured or produced in the Republic of Korea 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE CoMMISSIONER OF CUSTOMS, 
Washington, D.C., February 13, 1978. 


There is published below a directive of December 23, 1977, received 
by the Commissioner of Customs from the Chairman, Committee for 
the Implementation of Textile Agreements, concerning restriction on 
entry of cotton, wool and manmade fiber textile products in certain 
categories manufactured or produced in the Republic of Korea. This 
directive further amends, but does not cancel, that Committee’s 
directive of May 19, 1972 (T.D. 72-339). 
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This directive was published in the FeperaL RecisteR on December 
29, 1977 (42 FR 64919), by the Committee. 
(QUO-2-1) 


JoHN B. O’LovGatin, 
Director, 
Duty Assessment Division. 


Unitep States DEPARTMENT OF COMMERCE 
The Assistant Secretary for Domestic and 
International Business 
Washington, D.C. 20230 


COMMITTEE FOR THE IMPLEMENTATION OF TEXTILE AGREEMENTS 


December 23, 1977. 
CoMMISSIONER OF CUSTOMS 
Department of the Treasury 
Washington, D.C. 20229 


Dear Mr. ComMISSIONER: 


This directive further amends, but does not cancel, the directive 
of May 19, 1972 from the Chairman of the Committee for the Imple- 
mentation of textile Agreements, that directed you to prohibit entry 
into the United States for consumption and withdrawal from ware- 
house for consumption of cotton textiles and cotton textile products 
in Categories 1-64; wool textile products in Categories 101-132; and 
man-made fiber textile products in Categories 200-243, produced or 
manufactured in the Republic of Korea, for which the Government 
of the Republic of Korea had not issued a visa. It also amends, but 
does not cancel, the directives of July 18, 1973 and June 30, 1976, 
which established, respectively, the requirements that the correct 
category or categories corresponding to the merchandise must be 
shown on the visa and that visas accompanying merchandise in Cate- 
gories that are combined under the terms of the agreement must 
show the combination or one (or more) of the constituent categories 
in the combination. 

Under the terms of the Arrangement Regarding International 
Trade in Textiles done at Geneva on December 20, 1973, pursuant to 
the Bilateral Cotton, Wool and Man-Made Fiber Textile Agreement 
of December 23, 1977, between the Governments of the United States 
and the Republic of Korea, and in accordance with the provisions of 
Executive Order 11651 of March 3, 1972, you are directed to prohibit 
effective on January 1, 1978, entry into the United States for con- 
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sumption, or withdrawal from warehouse for consumption, of cotton, 
wool and man-made fiber textile products, exported from the Republic 
of Korea after December 31, 1977, that are not visaed in accordance 
with the new textile category system. Cotton textiles and cotton tex- 
tile products should be visaed in Categories 300-369 (formerly Cate- 
gories 1-64); wool textile products in Categories 400-469 (formerly 
Categories 101-132); and man-made fiber textile products in Cate- 
gories 600-669 (formerly Categories 200-243). Categcries that are 
combined under the new agreement and which may be visaed in 
the combination or in one (or more) of the constituent categories in 
the combination are Categories 333/334/335, 338/339, 347/348, 433/ 
434, 445/446, 633/634/635, 638/639, 643/644 and 645/646. Cotton, 
wool and man-made fiber textile products produced or manufactured 
in the Republic of Korea and exported before January 1, 1978, which 
have been visaed under the former category system and are in accord- 
ance with previously established visa procedures shall not be denied 
entry until June 1, 1978. 

The actions taken with respect to the Government of the Republic 
of Korea and with respect to imports of cotton, wool and manmade 
fiber textile products from the Republic of Korea have been deter- 
mined by the Committee for the Implementation of Textile Agree- 
ments to involve foreign affairs functions of the United States. There- 
fore, the directions to the Commissioner of Customs, being necessary 
to the implementation of such actions, fall within the foreign affairs 
exception to the rulemaking provisions of 5 U.S.C. 553. This letter 
will be published in the Freprrat Reaister. 

Sincerely, 
Ropert E. SHEPHERD 
Chairman, Committee for the Implementation 
of Textile Agreements 


(T.D. 78-58) 
Cotton, Wool and Manmade Fiber Textile Products—Restriction on Entry 


Restriction on entry of cotton, woo] and manmade fiber textile products 
manufactured or produced in the Republic of China 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C., February 13, 1978. 


There is published below a directive of December 22, 1977, received 
by the Commissioner of Customs from the Chairman, Committee for 
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the Implementation of Textile Agreements, concerning restriction on 
entry of cotton, wool and manmade fiber textile products in certain 
categories manufactured or produced in the Republic of China. This 
directive further amends, but does not cancel, that Committee’s 
directive of September 27, 1972 (T.D. 72-295). 

This directive was published in the Feprrat ReeistEr on Decem- 
ber 28, 1977 (42 FR 64728) by the Committee. 

(QUO-2-1) 


JOHN B. O’LovcHLutn, 
Director, 
Duty Assessment Division. 


UnITeD States DEPARTMENT OF COMMER 
The Assistant Secretary for Domestic 

and International Business 
Washington, D.C. 20230 


CoMMITTEE FOR THE IMPLEMENTATION OF TEXTILE AGREEMENTS 


December 22, 
CoMMISSIONER OF CUSTOMS 
Department of the Treasury 
Washington, D.C. 20229 
Drar Mr. CommMIssIONER: 


This directive further amends, but does not cancel, the directive of 
September 27, 1972 from the Chairman of the Committee for the 
Implementation of Textile Agreements, that directed you to prohibit 
entry into the United States for consumption and withdrawal from 
warehouse for consumption of cotton textiles and cotton textile 
products in Categories 1-64; wool textile products in Categories 
101-132; and man-made fiber textile products in Categories 200-243; 
produced or manufactured in the Republic of China, for which the 
Government of the Republic of China, had not issued a visa. One of 
the requirements is that the visa include the correct category of the 
merchandise. It also amends, but does not cancel, the directive of 
June 30, 1976 which permitted entry of merchandise covered by visas 
showing a combination of categories, or one (or more) of the constitu- 
ent categories in the combination. 
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Under the terms of the Arrangement Regarding International 
Trade in Textiles done at Geneva on December 20, 1973, pursuant 
to the Bilateral Cotton, Wool and Man-Made Fiber Textile Agree- 
ment of December 16, 1977, between the Governments of the United 
States and the Republic of China, and in accordance with the pro- 
visions of Executive Order 11651 of March 3, 1972, you are directed 
to prohibit, effective on January 1, 1978, entry into the United States 
for consumption, or withdrawal from warehouse for consumption, 
of cotton, wool and man-made fiber textile products, exported from 
the Republic of China after December 31, 1977, that are not visaed 
in accordance with the new textile category system. Categories 638/ 
639 and 645/646 that are combined under the terms of the bilateral 
agreement may be visaed in the combination or in one of the constitu- 
ent categories in the combination. Cotton textiles and cotton textile 
products should be visaed in Categories 300-369 (formerly Categories 
1-64); wool textile products in Categories 400-469 (formerly Cate- 
gories 100-132); and man-made Fiber textile products in Categories 
600-669 (formerly Categories 200-243). Cotton, wool and man-made 
fiber textile products, produced or manufactured in the Republic 
of China and exported before January 1, 1978, which have been 
visaed under the former category system in accordance with previously 
established visa procedures shall not be denied entry until June 1, 
1978. 

The actions taken with respect to the Government of the Republic 
of China and with respect to imports of cotton, wool and man-made 
fiber textile products from the Republic of China have been deter- 
mined by the Committee for the Implementation of Textile Agree- 
ments to involve foreign affairs functions of the United States. 
Therefore, the directions to the Commissioner of Customs, being 
necessary to the implementation of such actions, fall within the foreign 
affairs exception to the rule-making provisions of 5 U.S.C. 553. 
This letter will be published in the FepeRat RectstTer. 

Sincerely, 
Rosert E. SHEPHERD 
Chairman, Committee for the 
Implementation of Textile Agreements 
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(T.D. 78-59) 
Bonds 


Approval of consolidated aircraft bond (air carrier blanket bond) 
Customs Form 7605 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C., February 9, 1978. 


The following consolidated aircraft bond has been approved as 
shown below: 


DATE FILED WITH 
TERM | DATE OF | AREA DIREC- 
NAME OF PRINCIPAL AND SURETY COM- APPROVAL TOR OF 
| MENCES CUSTOMS; 
AMOUNT 


Air New Zealand, Ltd., P.O. Box 2201, Auckland, | Dec. 9,1977 | Jan. 20,1978 | Honolulu, HI; 
New Zealand; Hartford Accident and Indemnity | $100,000 
Co. 


The foregoing principal has been designated as a carrier of bonded 
merchandise. 
(BON-3-01) 
Lreonarp LEHMAN, 
Assistant Commissioner, 
Regulations and Rulings. 


(T.D. 78-60) 


Cotton and Manmade Fiber Textile Products—Restriction on Entry 


Restriction on entry of cotton and manmade fiber textile products manufactured or 
produced in the Philippines 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS. 
Washington, D.C., February 14, 1978. 


There is published below a directive of December 23, 1977, recieved 
by the Commissioner of Customs from the Acting Chairman, Com- 
mittee for the Implementation of Textile Agreements, concerning 
restriction on entry of cotton and manmade fiber textile products 
in certain categories manufactured or produced in the Philippines. 

This directive was published in the Feprrat RecistEer on December 
29, 1977 (42 FR 64921), by the Committee. 

(QUO-2-1) 
Joun B. O’Loveaiin, 
Director, 
Duty Assessment Division. 
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Unitep States DEPARTMENT Or COMMERCE 
The Assistant Secretary for iene 

and International Busines 
Washington, D.C. 20230 


COMMITTEE FOR THE IMPLEMENTATION OF TEXTILE AGREEMENTS 


DECEMBER 23, 1977. 
COMMISSIONER OF CusToMsS 
Depariment of the Treasury 
Washington, D.C. 20229 
Drar Mr. CommissionER: 

Under the terms of the Arrangement Regarding International 
Trade in Textiles done at Geneva on December 20, 1973, pursuant to 
the Bilateral Cotton, Wool and Man-Made Fiber Textile Agreement 
of October 15, 1975, as amended, between the Governments of the 
United States and the Republic of the Philippines, and in accordance 
with the provisions of Executive Order 11651 of March 3, 1972, you are 
directed to prohibit, effective on January 1, 1978 and for the twelve- 
month period extending through December 31, 1978, entry into the 
United States for consumption and withdrawal from warehouse for 
consumption of cotton textile products in Categories 331 and 340 
and man-made fiber textile products in Categories 631, 633, 634, 


635, 638/639, 640, 643, 645/646, and 649 in excess of the following 
levels of restraint: 


Category Twelve-Month Levels of Restraint 
33 449,224 dozen pairs 
340 169,302 dozen 

631 1,160,929 dozen pairs 
633 25,479 dozen 

634 129,124 dozen 

635 150,818 dozen 
638/639 651,832 dozen 

640 71,450 dozen 

643 390, 761 units 
645/646 ! 60,394 dozen 

646 2,902,332 dozen 


1JIn Category 646, all T.S.U.S.A. numbers except 382.0427 and 382.7870. 
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In carrying out this directive, entries of cotton and man-made 
fiber textile products in Categories 631, 633, 634, 635, 643 and 645/646, 
produced or manufactured in the Republic of the Philippines and 
exported to the United States prior to January 1, 1978 shall be 
charged against the levels of restraint established for such goods 
during the twelve-month period beginning on January 1, 1978. When 
the data are available, adjustments to account for cotton and man- 
made fiber textile products which have been exported prior to Jan- 
uary 1, 1978, and are chargeable to any unfilled balances remaining 
from the previous agreement year, will be made to you by further 
letter. Merchandise exported prior to January 1, 1978 in Categories 
331, 340, 638/639, 646, and 649 will not be subject to this directive. 

The levels of restraint set forth above are subject to possible future 
adjustments pursuant to the provisions of the bilateral agreement of 
October 15, 1975, as amended, between the Governments of the 
United States and the Republic of the Philippines which provide, 
in part, that: (1) within the group limits, specific levels of restraint 
may be exceeded by 7 percent in any agreement year; (2) specific 
levels of restraint may be increased for carryover and carryforward up 
to 11 percent of the receiving year’s applicable limits; and (3) adminis- 
trative arrangements or adjustments may be made to resolve minor 
problems arising in the implementation of the agreement. Appro- 
priate adjustments under the foregoing provisions of the bilateral 
agreement will be made to you by letter. 

A detailed description of the categories in terms of T.S.U.S.A. 
numbers was published in Statistical Headnote 4, Schedule 3 of the 
TARIFF SCHEDULES OF THE UNITED SratEsS ANNOTATED (1978). 

In carrying out the above directions, entry into the United States 
for consumption shall be construed to include entry for consumption 
into the Commonwealth of Puerto Rico. 

The actions taken with respect to the Government of the Republic 
of the Philippines and with respect to imports of cotton and man-made 
fiber textile products from the Philippines have been determined by 
the Committee for the Implementation of Textile Agreements to 
involve foreign affairs functions of the United States. Therefore, 
the directions to the Commissioner of Customs, being necessary to 
the implementation of such actions, fall within the foreign affairs 
exception to the rule-making provisions of 5 U.S.C. 553. This letter 
vill be published in the Feprrat REGISTER. 

Sincerely, 
ARTHUR GAREL 
Acting Chairman, Committee for the 
Implementation of Textile Agreements 
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The Secretary of the Treasury makes public 


to railway track maintenance equipme! 


4 
ampers only, from Austria. Section 153.46, Cus 


DEPARTMENT OF 


TITLE 19—CUSTOMS D 
CHAPTER 1—UNITED Srates Customs SERVICE 
PART 153—ANTIDUMPING 


AGENCY: US. Treasury Department 
ACTION: Finding of Dumping 
SUMMARY: This notice is to inform the public that separate 
investigations conducted under the Antidumping Act, 1921, as 


h 


Intar 
inter- 


( 


amended, by the U.S. Treasury Department and the U.S. 
| 


national Trade Commission, respectively, have resulted in determina- 
tions that railway track maintenance equipment, consisting of ballast 
regulators and tampers only, from Austria is being, or is likely to be, 
sold at less than fair value and that those sales are injuring, or are 
likely to injure, an industry in the United States. On this basis, a 
finding of dumping is being issued and, generally, all unappraised 
entries of this merchandise will be liable for the possible assessment 
of special dumping duties. As “railway track maintenance equip- 
ment” for purposes of this notice consists only of tamping machines 
and ballast regulators, any other types of machinery used in main- 
tenance of railway track are excluded from this finding. 
EFFECTIVE DATE: February 17, 1978. 
FOR FURTHER INFORMATION CONTACT: 

Barbara J. Victor, U.S. Customs Service, Office of Operations, 

Duty Assessment Division, Technical Branch, 1301 Constitution 

Avenue NW. Washington, D.C. 20229 (202-566-5492). 
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SUPPLEMENTARY INFORMATION: Section 201(a) of the 
Antidumping Act, 1921, as amended (19 U.S.C. 160(a)), gives the 
Secretary of the Treasury responsibility for determination of sales 
at less than fair value. Pursuant to this authority the Secretary of the 
Treasury has determined that railway track maintenance equip- 
ment from Austria is being, or is likely to be, sold at less than fair 
value within the meaning of section 201(a) of the Antidumping Act, 
1921, as amended (19 U.S.C. 160(a)). (Published in the Freprrau 
Reeatster of August 16, 1977 (42 FR 41339-40)). 

Section 201(a) of the Antidumping Act, 1921, as amended (19 
U.S.C. 160(a)), gives the United States International Trade Com- 
mission responsibility for determination of injury or likelihood of 
injury. The United States International Trade Commission has deter- 
mined, and on November 11, 1977, it notified the Secretary of the 
Treasury, that less than fair value imports of railway track main- 
tenance equipment, consisting of ballast regulators and tampers only, 
from Austria are injuring an industry in the United States. (Published 
in the Federal Register of November 17, 1977 (42 FR 59430-32).) 

On behalf of the Secretary of the Treasury, I hereby make public 
these determinations, which constitute a finding of dumping with 
respect to railway track maintenance equipment, consisting of ballast 
regulators and tampers only, from Austria. 


Section 153.46 of the Customs Regulations (19 CFR 153.46) is 
amended by adding the following to the list of findings of dumping 
currently in effect: 


Merchandise Country T I. 
Railway track maintenance equipment, con- Austria 78-61 
sisting of ballast regulators and tampers 
only; 
(Sees, 201, 407, 42 Stat. 11, as amended, 18; 19 U.S.C. 160, 273) 
(APP-2-04) 
Dated February 13, 1978: 
L0BERT H. MunpDHEIN, 
General Counsel of the Treasury. 


[Published in the FeprErRAL Register February 17, 1978 (48 FR 6937)] 


255-838—78—6 
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(T.D. 78-62) 
Cotton and Manmade Fiber Textile Products—Restriction on Entry 


Restriction on entry of cotton and manmade fiber textile products manufactured 
or produced in the Haiti 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C., February 14, 1978. 


There published below a directive of December 23, 1977, received 
by the Commissioner of Customs from the Acting Chairman, Com- 
mittee for the Implementation of Textile Agreements, concerning 
restriction on entry of cotton and manmade fiber textile products in 
in certain categories manufactured or produced in Haiti. 

This directive was published in the Feprrat Register on Decem- 
ber 29, 1977 (42 FR 64919), by the Committee. 

(QUO-2-1) 
Joun B. O’LovuGHLIn, 
Director, 
Duty Assessment Division. 


Unitrep States DEPARTMENT OF COMMERCE 

The Assistant Secretary for Domestic and 
International Business 

Washington, D.C. 20230 


CoMMITTEE FOR THE IMPLEMENTATION OF TEXTILE AGREEMENTS 


DEcEMBER 23, 1977. 


CoMMISSIONER OF CusTOMS 
Department of the Treasury 
Washington, D.C. 20229 


Dear Mr? CommissIonER: 


Under the terms of the Arrangement Regarding International 
Trade in Textiles done at Geneva on December 20, 1973, pursuant 
to the Bilateral Cotton, Wool and Man-Made Fiber Textile Agree- 
ment of March 23, 1976, as amended, between the Governments of 
the United States and Haiti, and in accordance with the provisions 
of executive Order 11651 of March 3, 1972, you are directed to 
prohibit, effective on January 1, 1978 and for the twelve month 
period extending through December 31, 1978, entry into the United 
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States for consumption and withdrawal from warehouse for 
sumption of cotton textile products in Categories 331, 336, 337, 340, 
347, 348, 350, and 359 and man-made fiber textile products in Cate- 
gories 631, 632, 635, 636, 637, 639, 640, 641, 644, 648, 649, 650, 651 
and 652 in excess of the following levels of restraint: 


Category Twelve-Month Levels of Restraint 
del 498,543 dozen pairs 
336 33,113 dozen 
337 80,000 dozen 
340 95,408 dozen 
347 112,360 dozen 
348 89,888 dozen 
350 39,216 dozen 
359 34,783 pounds 
631 571,429 dozen pairs 
632 304, 348 dozen pairs 
635 108,959 dozen 
636 88,300 dozen 
637 230,516 dozen 
639 348,908 dozen 
640 83,333 dozen 
641 292,147 dozen 
644 377,778 units 
648 567,416 dozen 
649 771,301 dozen 
650 39,216 dozen 
651 38,462 dozen 
652 387,500 dozen 


Cotton and man-made fiber textile products in the foregoing 
categories, produced or manufactured in Haiti and exported to the 
United States prior to January 1, 1978, shall not be subject to this 
directive. 

The levels of restraint set forth above are subject to adjustment 
in the future pursuant to the provisions of the bilateral agreement 
of March 23, 1976, as amended, between the Governments of the 
United States and Haiti which provide, in part, that: (1) the aggre- 
gate, group and specific limits will be increased 7 percent annually; 
(2) specific ceilings may be increased for carryover and carryforward 
up to 11 percent of the applicable category limit; (3) consultation 
levels may be increased within the aggregate and applicable group 
limits upon agreement between the two governments; and (4) admin- 
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istrative arrangements or adjustments may be made to resolve minor 
problems arising in the implementation of the agreement. Any appro- 
priate adjustments under the provisions of the bilateral agreement 
referred to above will be made to you by letter. 

A detailed description of the categories in terms of T.S.U.S.A. 
numbers was published in Statistical Headnote 4, Schedule 3 of the 
TARIFF SCHEDULES OF THE UnitEep States ANNOTATED (1978). 

In carrying out the above directions, entry into the United States 
for consumption shall be construed to include entry for consumption 
into the Commonwealth of Puerto Rico. 

The actions taken with respect to the Government of Haiti and 
with respect to imports of cotton and man-made fiber textile products 
from Haiti have been determined by the Committee for the Imple- 
mentation of Textile Agreements to involve foreign affairs functions 
of the United States. Therefore, the directions to the Commissioner 
of Customs, being necessary to the implementation of such actions, 
fall within the foreign affairs excepticn to the rule-making provisions 
of 5 U.S.C. 553. This letter will be published in the Feprrat ReeisTer. 

Sincerely, 
ArtHurR GAREL 
Acting Chairman, Committee for the 
Implementation of Textile Agreements 


(T.D. 78-63) 


Bonds 


Approval and discontinuance of Carrier bonds, Customs Form 3587 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE CoMmMISSiONER OF CUSTOMs, 
Washington, D.C., February 13, 1978. 

Bonds of carriers for the transportation of bonded merchandise 
have been approved or discontinued as shown below. The symbol 
“D” indicates that the bond previously outstanding has been dis- 
continued on the month, day, and year represented by the figures 
which follow. ““PB” refers to a previous bond, dated as represented by 
figures in parentheses immediately following, which has been dis- 
continued. If the previous bond was in the name of a different com- 
pany or if the surety was different, the information is shown in a 
footnote at the end of list. 
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Name of principal and surety 


Date of 


Date of Bond 





s Motor Lines, Inc., 
motor carrier, Liberty 


P.O. Box 79, Gastonia, NC; 
Mutual Ins. Co. 


Anchor Motor Freight, Inc., 24100 Cl 
Cleveland, O11; motor carrier, American Casualty 
Co. 

(PB 8/21/73) D 8/23/77! 

J. E. Bernard & Co., Inc., 
IL; freight forwarder, St. 
Co. 

D 8/12/77 


11 S. La Salle St., 


Paul Fire & Marine Ins. 


Braswell Motor Freight Lines, Inc., 1900 Anson Road, 
Dallas, TX; motor carrier, North River Ins. Co. 


Gravier Building, 53é 
High 


ChemLink Company, Inc., 203 
Gravier St., New Orleans, LA; water carrier, 
lands Ins. Co. of Houston, TX 

Chestnut Ridge Railway Co., Palmerton, PA; 

carrier, St. Paul Fire & Marine Ins. Co. 
(PB 7/17/41) D 8/25/77 2 


Eight Mile 
Paul Fire & 


Continental Transport, Inc., 16290 East 
Road, Detrcit, MI; motor carrier, St. 
Marine Ins. Co. 

D 8/25/77 


316 Paterson Plank 
The Home 


Eastern States Transportation Inc., 
Road, Carlstadt, NJ; motor carrier, 
Indemnity Co. 


Emanuel’s Express, 201 E. 
Kirklyn, PA; motor carrier, 
D 9/19/77 


Township Line Road, 
The Hanover Ins. Co. 


Erickson Transport Corp., 2105 E. Dale, Springfield, 
MO; motor carrier, Mid-Century Ins. Co. 


Flight Express Cargo, Inc., P.O. Box 67, Essington, 
PA; motor carrier, Aetna Casualty & Surety Co. 


Inc., 7265 N.W. 3ist St., 
St. Paul Fire & Marine 


General Cargo Services, 
Miami, FL; motor carrier, 
Ins. Co. 


George A. Wise d/b/a/ G.A.W. Freight Lines, P.O. 
Box 1237, Nogales, AZ; motor carrier, American 
Employers’ Ins. Co. 


South 20 West 22971 Pearl St., 
carrier, The Travelers In- 


General Cartage Co., 
Waukesha, WI; motor 
demnity Co. 


Wm. H. P. Ine., 1342 N. Howard St., Philadelphia, 
PA; motor carrier, Fidelity & Deposit Co. 


See footnotes at end of table, 


iagrin Blvd., | 


Chicago, | J 


rail | J 





Apr. 


1, 1968 Aug. 


1, 1977 


27,1977 | 


June 3,1977 


Approval 


6, 1960 | 


1, 1968 


7 | St. Louis, 


g. 19,1977 


- 10,1977 


| El 


7 | Philadelphia, 
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Filed with district 
director/area 
director; amount 


Charleston, 


$25, 000 


SC; 


Detroit, MI; 
$50, 000 


| Chicago, IL; 


$50, 000 


Paso, 
$25,000 


TX; 


New Orleans, LA 


$50,000 


PA; 
$50, 000 


Detroit, MI; 


$50, 000 


Newark, NJ; 
$25,000 


Philadelphia, PA; 


$25,000 


MO; 
$50,000 
Philadelphia, PA; 
$25,000 


Detroit, MI; 
$50,000 


Nogales, AZ; 
$25,000 


Milwaukee, WI; 


$25,000 


Philadelphia, PA; 
$25,000 
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< Line, 4720 Sout 
, OK; motor car 


emnity Co. 


Shields Blvd., 
Hartford Ac- 


jm? 9 


D 8/16 


cenosha, WI; moter 


Inc., 1310-12 North Forth St., 


motor carrier, Fidelity & Deposit 


Lipshutz Brothers, <9 


Philadelphia, PA; 


Coc. 


Mackey Airlines, Inc., 500 S.W. 34th St., Ft. Lauder- 
dale, FL; air carrier, Ins. Co. of North America 


D 


8/5/77 
A. A. Martin Transportation Co., Inc., 28 Damrell St., 
Boston, MA; motor carrier, Hartford Accident and 
Indemnity Co. 
(PB 6/16/71) D 3/1/77 
Melburn Truck Lines (Toronto) Co., Ltd., P.O. Box 
306, Station U, Toronto, Ontario, Canada; motor 
carrier, The Ins. Co. of North America 
(PB 7/2/77) D 8/29/77 § 


Missouri Pacific Railroad Co., Missouri-Ilinois Rail- 
road Co., New Orleans and Lower Coast Railroad 
Co., Doniphan Mansett & Searcy Railway, St. 
Joseph Belt Railway Co., Union Terminal Rail- 
way Co., Brownsville & Matamoros Bridge Co., 
St. Louis, MO; mail carrier, Safeco Ins. Co. 

(PB 3/1/73) D 11/3/76 


National Transit Corp., 4401 Stecker Ave., Dearborn, 
MI: motor carrier, Buckeye Union Ins. Co. 
(PB 8/17/72) D 8/10/77 6 


Pinehurst Airlines, Inc., P.O. Box 911, Pinehurst, 
NC; air carrier, St. Paul Fire & Marine Ins. Co. 


Pairion Transport Inc., 4516 Naval St., Megantic, 
Quebec, Canada; motor carrier, Transamerica Ins. 
Co. 


Right-O-Way, Inc., 564 Valley St. Orange, NJ; motor 
carrier. Hanover Ins. Co. 


REA Express Inc., 219 East 42nd St., New York, 
NY; motor carrier, Peerless Ins. Co. 
D 2/9/76 


Seawheels, Inc., P.O. Box 810, Carlisle, PA; motor 
carrier, Protective Ins. Co. 


State Wide Trucking, Inc., 2301 McKinney St., Hous- 
ton, TX; motor carrier, St. Paul Fire & Marine Ins. 
Co. 

D 8/29/77 


See footnotes at end of table, 


Date of Bond 


| Aug. 16,1977 


Jan. 26, 1966 


July 28,1977 


July 2,1977 


Nov. 


10, 1977 


6, 1977 


23, 1976 


15, 1977 


11, 1975 


1, 1976 


10, 1976 


4, 1976 | 





Date of 
Approval 


. 18,1977 


b. 24, 1966 


29, 1977 


Nov. 


Aug. 10,1977 


Aug. 11,1977 


Aug. 8, 1977 


Aug. 8,1977 


July 16,1975 


22,1977 


15, 1976 


4, 1976 | 





$10,000 


Boston, MA; 


$25,000 


3uffalo, NY; 
$25,000 


St. Louis, 
$100,000 


MO; 


Detroit, MI; 
$50,000 


Chicago,"1L; 
$50,000 


Portland, ME; 


$25,000 


St. Albans, VT; 


New York 
Seaport; 
$50,000 


Baltimore, MD; 
$50,000 


Houston, TX; 
$50,000 
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Swift Transportation Co., P.O. B 
AZ; motor cz i 
(PB 11/8/76) 


Union Transfer Co. of Allentown, 
Prince Ave., Pennsauken, NJ; n 


tional Grange Mutual Ins. Co. 


Weaver Brethers, Inc., P.O. Box 029, Fairbanks 


motor carrier, National Surety Corp. (IL) 


C. I. Whitten Transfer Co., P.O. Box 1833, Hunting- 
ton, WV; motor carrier, Federal Ins. Co. 


Wooster Express Ine., South Windsor, CT; m 
earrier, Fireman’s Ins. Co. of Newark 
(PB 4/24/68 D 7/4/77 8 


Yellowbird Motor Lines, Inc., and Nanco Trailer 
Leasing Co., Inc., 85 Conway St., New Bedford, MA; 
motor carrier, Liberty Mutual Ins. Co. 

(PB 3/10/75) D 3/10/779 


Younger Brothers, Inc., P.O. Box 14048, Houston, TX;} Aug. 4, 1977 ug. 5, 1977 | Houston, TX; 
motor carrier, The Aetna Casualty and Surety Co. $75,000 
i Surety is Peerless Ins. Co. 

2 Surety is Federal Ins. Co. 
irety is The Aetna Casualty and Surety Co. of Hartford, 

4 Surety is Seaboard Surety Co. 
5 Surety is The Aetna Casualty and Surety Co. 
€ Surety is The Continental Casualty Co. 
7 Surety is Cash Bond Posted. 
§ Surety is Liberty Mutual Ins. Co. 
§ Surety is The Travelers Indemnity Co. 

(BON-30-3) 


Lronarp LEHMAN, 
Assistant Commissioner, 
Regulations and Rulings. 


(T.D. 78-64) 


Foreign Currencies—Daily Rates for Countries Not On Quarterly List 


Rates of exchange certified to the Secretary of the Treasury by the Federal 
Reserve Bank of New York for the Hong Keng dollar, Iran rial, People’s 
Republic of China yuan, Philippines peso, Singapere dollar, Thailand baht 
(tical) 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C., February 11, 1978. 
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The Federal Reserve Bank of New York, pursuant to section 
522(c), Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certified 
buying rates in U.S. dollars for the dates and foreign currencies 
shown below. These rates of exchange are published for the infor- 
mation and use of Customs officers and others concerned pursuant 
to Part 159, Subpart C, Customs Regulations (19 CFR 159, Subpart 
C). 


Hong Kong dollar: 
January 30, 1978 $0. 2172 
January 31, 1978 . 2173 
February 1, 1978 . 2171 
February 2, 1978 . 2164 
February 3, 197 . 2167 


Tran rial: 
January 30—-February 3, 1978 . 0140 


People’s Republic of China yuan: 
January 30-February 3, 1978 50. 5884 


Philippines peso: 
Pay DO, TET s os a chee ae $0. 1355 
January 31, 1978 . 1355 
February 1, 1978 . 1355 
Pemeuery 2, 1078... 2.2 245k -5<<coeee . 1335 
February 3, . 1335 


Singapore dollar: 
SOOT BO; BOT sss oc mee ee ee $0. 4289 
SUIMAEY D1, BUCS a m0 os cis oc Se . 4285 
February 1, . 4289 
February 2, . 4286 
February 3, . 4289 


Thailand baht (tical) : 
January 30—-February 3, 1978 $0. 0490 
(LIQ-3) 
JouHN B. O’LovGuH iin, 
Director, 
Duty Assessment Division. 





CUSTOMS 
(T.D. 78-65) 
Foreign Currencies—Certification of Rates 


Rates of exchange certified to the Secretary of the Treasury by the Federal 
Reserve Bank of New York 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C., February 11, 1978. 


The Federal Reserve Bank of New York, pursuant to section 
522(c), Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certi- 
fied the following rates of exchange which varied by 5 per centum or 
more from the quarterly rate published in Treasury Decision 78-25 
for the following countries. Therefore, as to entries covering merchan- 
dise exported on the dates listed, whenever it is necessary for Customs 
purposes to convert such currency into currency of the United States, 
conversion shall be at the following rates: 


France franc: 
February 


India rupee: 
February . 1240 


February . 1240 
February ¢ . 1240 
(LIQ-3) 


Joun B. O’Loveatin, 
Director, 
Duty Assessment Division. 





Decisions of the United States 
Court of Customs and 
Patent Appeals 


(C.A.D. 1203) 


Tue Unirep Srates v. ImpertaL Propvucts, Inc., No. 77-9 


(— F. 2d —) 


. SEPARABILITY OF APPRAISEMENT—Royatty Frex—-DuriasLte Ex- 

port VALUE 
Government appeals from summary judgment of United States 

Customs Court, 77 Cust. Ct. 66, C.D. 4672, 425 F. Supp. 852 
(1976), applying the doctrine of severability and holding that a 
royalty fee was a separable element of the appraisement and not 
part of dutiable value under section 402(b) of the Tariff Act of 
1930, 19 USC 1401a(b). Affirmed. 

; ae, 


Where patent license royalty was shown not to be part of the 
selling or offering price of imported cloth brush heads by evidence 
that the royalty was for a manufacturing license to make a com- 
plete brush in the United States, the royalty was not part of dutiable 
export value as defined in section 402(b) of the Tariff Act of 1930, 
19 USC 1401a(b). 


3. Ip.—PRESUMPTION OF CORRECTNESS 


Under the separability rule in export value appraisements, an 
importer challenging one element of the appraiser’s valuation is 
entitled to rely upon the presumption of correctness of the ap- 
praisement as to all other elements. 


. U.S. v. Pan American Import Corp.-OVERRULED 


To the extent that United States v. Pan American Import Corp., 
57 CCPA 134, C.A.D. 993, 428 F. 2d 848 (1970), holds that the 
importer must establish as a condition precedent to the applica- 
bility of the separability rule that such or similar merchandise was 
in fact freely sold or offered for sale to all purchasers, that case is 
expressly overruled. 

48 
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United States Court of Customs and Patent Appeals, February 9, 1978 
Appeal from United States Customs Court, C.D. 4672 


{Affrmed.] 

Barbara Allen Babcock, Assistant Attorney General, David M. Cohen, Chief, 
Customs Section, William F. Atkin for the United States. 

Stein, Shostak, Shostak & O'Hara, Inc., attorneys ef record, for appellee, 
Marjorie AI, Shostak, of counsel. 


{Oral argument on October 3, 1977 by William F. Atkin for appellant 
and by Marjorie M. Shostak for appellee] 


Before Markey, Chief Judge, Ricu, Batpwin, Lane and Miuer, Associate 
Judges. 


Ricu, Judge. 

[1] The United States appeals from the judgment of the Customs 
Court which granted appellee’s motion for summary judgment, 77 
Cust. Ct. 66, C.D. 4672, 425 F. Supp. 852 (1976). We affirm. 

The imported merchandise consists of cloth brush heads which 
were manufactured in Japan by Nippon Seal Co., Ltd. (Nippon) 
and purchased by appellee for distribution in the United States. 
After importation, these brush heads were used by appellee for 
manufacturing two types of brushes: the Mini-Miracle Brush, whieh 
has a fixed, non-rotating handle, and the Miracle Brush, which has 
a rotating handle. The Miracle Brush is disclosed and claimed in 
U.S. Patent No. 3,421,171, owned by Nippon, and the claims therein 
are limited to the combination of cloth brush head and rotating 
handle, meaning that the handle, which carries the brush head, is 
rotatable with relation to the head. 

The license and right to manufacture and sell the Miracle Brush 
on an exclusive basis in the United States were acquired by appellee 
in a license agreement between Nippon and appellee. During the 
the period of the importations at bar, the agreement provides that a 
rovalty of 6 cents per unit is payable on approximately one-third of 
the imported brush heads, since approximately one-third of the heads 
are used in the patented brush. The agreement further provides, inter 
alia, that appellee guarantees to purchase from Nippon a large 
quantity of brush heads, viz., from two million two hundred thousand 

2,200,000) to three million (3,000,000) units per year. 

The parties agree that the correct basis of valuation is export 
value as defined in section 402(b) of the Tariff Act of 1930, as amended 
by the Customs Simplification Act of 1956, 19 USC 1401a(b), which 
reads: 
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(b) Export value-—For the purposes of this section, the export 
value of imported merchandise shall be the price, at the time of 
exportation to the United States of the merchandise undergoing 
appraisement, at which such or similar merchandise is freely 
sold or, in the absence of sales, offered for sale in the principal 
markets of the country of exportation, in the usua! wholesale 
quantities and in the ordinary course of trade, for exportation to 
the United States, plus, when not included in such price, the 
cost of all containers and coverings of whatever nature and all 
other expenses incidental to placing the merchandise in condi- 
tion, packed ready for shipment to the United States. [Emphasis 
added.] 


Section 402(f), 19 USC 1401a(f), provides in pertinent part: 
(f) Definitions.—For the purposes of this section— 
(1) The term “freely sold or, in the absence of saies, offered 


for sale” means sold or, in the absence of sales, offered 
(A) to all purchasers at wholesale, * * *. 


The cloth brush heads covered by this appeal were appraised on the 
basis of export value at the invoice value of 12 cents per unit, f.o.b. 
port, plus 6 cents per unit royalty, net packed. Appellee challenged the 
inclusion of the royalty in the appraisement and claimed 12 cents per 
unit, f.o.b. port, net packed, without the inclusion of the royalty. 


THe Customs Court 
In granting appellee’s motion for summary judgment, the Customs 
Court emphasized that the appraisement is separable, as agreed by 
both parties. The term “separable appraisement” and application of 
the so-called “separability rule’? were both succinctly explained in 
United States v. Supreme Merchandise Co., 48 Cust. Ct. 714, 716-17, 
A.R.D. 145 (1962): 


If ex-factory prices and other charges are separately stated on 
the invoices and the appraiser’s finding of value is expressed in 
terms of the invoice unit prices plus the questioned charges, the 
appraisement is deemed to be separable. United States v. Dan 
Brechner et al., 38 Cust. Ct. 719, A.R.D. 71; United States v. 
Gitkin Co., supra; Valley Knitting Co. Inc., et al. v. Uniied States, 
44 Cust. Ct. 599, Reap. Dec. 9627. Under the rule expressed in 
United States v. Fritzsche Bros., Inc., 35 C.C.P.A. (Customs) 60, 
C.A.D. 371, a party to reappraisement proceeding may challenge 
one or more of the elements entering into an appraisement, while 
relying upon the presumption of correctness of the appraiser’s 
return as to all other elements, whenever the challenged items 
do not disturb the effect of the remainder of the appraisement. 
Such is the case in the instance of an appraisement of ex-factory- 
plus-charges value, and the charges may be disputed without the 
necessity or proof that the ex-factory prices comply with the stat- 
utory definition of export value. United States v. Dan Brechner 
et al., supra. 
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Here, the Customs Court said that under the doctrine of separable 
appraisement appellee may challenge one element entering into the 
appraisement (6 cents per unit royalty), while relying entirely upon 
the presumption of correctness of the appraiser’s return with respect 
to the other element (12 cents per unit invoice value). The court per- 
mitted appellee to rest on a conclusive presumption that the appraiser’s 
valuation of 12 cents per unit invoice value was correct. 

The Customs Court went on to find that, under the circumstances 
of this case, the 6-cent royalty was not part of dutiable value. It held 
the royalty on the brush heads was a sum paid for a bona fide right 
obtained from Nippon in addition to and separate from the purchase 
price of the merchandise. This payment was for the exclusive right to 
manufacture and sell Miracle Brushes in the United States. It was a 
valuable right granted by Nippon to an unrelated purchaser for a fee 
paid in addition to the price of the brush heads. The importation did 
not consist of complete Miracle Brushes, but only cloth brush heads. 

In sum, the Customs Court found that: (1) the royalty of 6 cents 
per unit was not part of dutiable value, and (2) appellee could rely on 
a conclusive presumption that the appraiser’s valuation of 12 cents 
per unit invoice value was correct. Hence, the Customs Court con- 
cluded that the invoice value of 12 cents per unit, f.o.b. port, net 
packed, was the correct export value. 


Tue ARGUMENTS 


While appellant agrees that the appraisement is separable, it 
urges, nevertheless, that the Customs Court applied an incorrect 
burden of proof in this case. According to appellant, the doctrine of 
separability does not relieve appellee of the burden of establishing 
that the imported merchandise was freely sold or offered for sale to 
all purchasers at prices which did not include the disputed royalty 
fees. That is, as a condition precedent to applying the separability 
rule in export value appraisements, appellee must demonstrate that 
the merchandise was freely sold or offered for sale to all purchasers 
at prices which did not include the disputed charges. Appellant argues 
that the Customs Court erroneously rejected the application of this 
condition percedent. It contends that only when appellee has made 
this showing will the separability rule give rise to a presumption that 
the price which the appraiser found (12 cents per unit) is the price at 
which the merchandise is freely sold or offered to all. Hence, genuine 
issues of material fact exist which are subject to trial. As precedent 
for its position, appellant relies chiefly on United States v. Pan Ameri- 
can Import Corp., 57 CCPA 134, C.A.D. 993, 428 F. 2d 848 (1970), and 
cases cited therein. 
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Appellee argues that since the appraisement is separable, it is en- 
titled to rely on the presumption of correctness of the appraisement 
at invoice unit values. According to appellee, it has established that 
the royalty which it paid was not part of the purchase price of the 
imported brush heads, thereby fully meeting its burden of proof. 
Appellee points to evidence attached to its motion for summary judg- 
ment which indicates that the purchase price and the royalty were 
separate considerations.! Appellee urges that a separate royalty was 
paid from appellee to Nippon for the exclusive right to manufacture 
and sell Miracle Brushes in the United States. Appellant failed to 
submit any supporting evidence to counter appellee’s motion for 
summary judgment, as by filing affidavits under Rule 8.2 of the Cus- 
toms Court.’ Finally, appellee argues that the cases cited by appellant, 
to support its position that appellee carries an additional burden of 
proof, all involved inland freight and/or related charges as opposed 
to royalty fees. While appellant relies on Pan American, supra, ap- 
pellee contends that that case applies only to packing and inland 
charges, and was so limited in United States v. H. M. Young Asso- 
ciates, 62 CCPA 20, C.A.D. 1138, 505 F. 2d 721 (1974). 


IssuE 


The broad question is what is the burden of proof in a case involving 


the doctrine of separable appraisement. More specifically, did the 
Customs Court, in granting summary judgment for appellee, err 
in concluding that the doctrine of separable appraisement relieved 
appellee from the burden of proving that the imported merchandise 


1 This evidence includes: (1) the affidavit of Mare J. Dahlquist with attachment, dated July 28, 1975; 
(2) the affidavit of Marjorie M. Shostak with attachments, dated July 30, 1975; (8) the license agreement of 
April 11, 1969, modified by memorandum dated April 13, 1970; (4) U.S. Patent No. 3,421,171, issued Jan. 14, 
1969; (5) the October 10, 1972, statement of net royalties paid to Nippon Seal and withholding tax paid to 
IRS; and (6) the letter of July 19, 1974, with attachment, form Marjorie M. Shostak to Irving W. Smith, Jr.- 
of the United States Customs Service. 

2 Rule 8.2, dealing with summary judgment, reads in pertinent part: 

(f) Form of Affidavits; Further Testimony: Supporting and opposing affidavits shall be made on per- 
sonal knowledge, shall set forth such facts as would be admissible in evidence, and shall show affirma- 
tively that the affiant is competent to testify to the matters stated therein. Sworn or certified copies of 
all papers or parts thereof referred to in an affidavit shall be attached thereto or served therewith, except 
that all papers and documents which are part of the official record of the action may be referred to in 
an affidavit without attaching copies, and shall be considered by the court without additional certifi- 
cation. The court may permit affidavits to be supplemented or opposed by depositions or by further 
affidavits. When a motion for summary judgment is made and supported as provided in this rule, an 
adverse party may not rest upon the mere allegations or denials of his pleading, but his response, by 
affidavits or as otherwise provided in this rule, must set forth specific facts showing that there is a 
genuine issue for trial. If he does not so respond, summary judgment, if appropriate, will be entered 
against him. 

(g) When A ffidavits are Unavailable: Should it appear from the affidavit of a party opposing the motion 
that he cannot, for reasons stated, present by affidavit facts essential to justify his opposition, the court 
may deny the motion for summary judgment, or may order a continuance to permit affidavits to be 
obtained or depositions to be taken or discovery te ba had, or may make such other order as is just. 
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was freely sold or offered for sale to all purchasers at prices which did 
not include the disputed royalty? 


OPINION 


We do not agree with appellant’s contention that appellee must 
demonstrate, as a condition precedent to applying the separability 
rule in export value appraisements, that the merchandise was freely 
sold or offered for sale to all purchasers at prices which did not include 
the disputed royalty. Such an argument assumes that the only way 
to show the royalty is not properly part of the price charged by the 
manufacturer is to prove that the manufacturer freely sold or offered 
the merchandise for sale to others without charging the royalty. 

{2] The assumption is misplaced. Another way to show the royalty 
is not part of the selling or offering price is the way that was followed 
here—to show by evidence what the royalty is for, namely, a manu- 
facturing license under a patent to make the complete brush in the 
United States. Because the royalty was charged for the right to make 
and sell under the patent rather than for merchandise, it was not 
part of the selling price. The basing of the royalty on one-third of 
the heads purchased was simply a way of computing the royalty for 
the license. 

Since appellee has shown that the royalty payment was for manu- 
facturing rights and not for purchased heads, it has carried its burden. 
Nothing else need be proved. United States v. Bud Berman Sportswear, 
55 CCPA 28, C.A.D. 929 (1967); United States v. Chadwick-Miller 
Importers, Inc., 54 CCPA 93, C.A.D. 914 (1967); United States v. 
Fritzsche Bros., Inc., 35 CCPA 60, C.A.D. 371 (1947). 

[3] Appellant relies upon this court’s decision in the 1970 Pan 
American case, supra. That case states that the importer must estab- 
lish that such or similar merchandise was in fact offered to all pur- 
chasers on an ex-factory basis before the separability rule gives rise 
to the presumption that the ex-factory price determined by the 
appraiser was the price at which the merchandise was freely sold or 
offered to all. 57 CCPA at 138-39, 428 F. 2d at 852-53. 

Acceptance of the Government’s position would make a mockery 
of its admission that the appraisement is separable. If the separability 
rule has any substance, the importer must be allowed to rely on the 
presumption that eveything found under the statute was correct 
except the single item challenged, which here was the inclusion of the 
royalty. The importer has shown that it was not part of the price 
and why and what it was for. 

[4] Perhaps, as the Government argues, this case cannot be dis- 
tinguished from Pan American. However, to apply that case here 
would be wholly inconsistent with the H. M. Young Associates case, 
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supra, decided four years after Pan American, and with what we said 
there about the separability rule, its nature, purposes, and sound 
basis in public policy. Taken as a whole, Young left little, if any, of 
Pan American standing. In the light of the opinion in Young, we 
conclude the Pan American was wrongly decided, and now expressly 
overrule it. A viable Pan American would reduce the presumption of 
the appraiser’s valuation to the correctness of the money figure itself 
and would require an importer to prove the elements of 19 USC 
1401a(b) though he challenges only a single added-on item. 
The judgment of the Customs Court is affirmed. 


LANE, Judge, dissenting, with whom MILLER, Judge, joins. 


With all due respect, the majority opinion ignores the definition of 
export value set forth in sections 402(b) and 402(f)(1)(A) of the Tariff 
Act of 1930, as amended by the Customs Simplification Act of 1956. 
Merely because the appraiser’s finding of value is expressed separately 
(12 cents per unit invoice price plus 6 cents per unit royalty fee), it can- 
not be presumed that 12 cents per unit is the statutorily prescribed 
export value, because such presumption does not logically flow from 
the appraisement. When an appraising official determines that export 
value is the sum of two figures, only the total is presumptively the 
price at which the merchandise is freely sold or offered for sale to all 


purchasers. See 28 USC 2635, as amended by the Customs Courts Act 
of 1970: 
In any matter in the Customs Court: 


(a) The decision of the Secretary of the Treasury, or his 
delegate, is presumed to be correct. The burden to prove other- 
wise shall rest upon the party challenging a decision. 


Since the appraiser did not accept 12 cents per unit as the proper 
export value, but instead made an addition to it in determining the 
correct value, it follows that 12 cents per unit cannot be presumed 
correct. 

Nevertheless, under a judicially developed doctrine which sets the 
quantum of proof required in order to establish export value in cases 
involving separable appraisement, importers have been permitted to 
prove that only a portion of the total appraisement is the correct ex- 
port value without proving every element thereof. This doctrine is 
typified by United States v. Pan American Import Corp., 57 CCPA 
134, C.A.D. 993, 428 F. 2d 848 (1970). In Pan American, the appraiser 
determined appraisement by adding 1.9 percent for packing and inland 
charges (inland freight, insurance, hauling, lighterage, and storage) 
to the invoice price of the imported merchandise. Importer claimed 
that the invoice unit price alone represented export value and that 
the packing and inland charges were non-dutiable. In support of this 
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claim, importer submitted two affidavits, which were summarized by 
the trial judge as follows: 

Plaintiffs’ exhibit 1 was signed by Torayuki Fukunaga and 
states that it was to certify that Arrow International, Ltd., of 
Kobe, Japan, a trading company purchased from Tsuda Clock 
Mfg. Co., Ltd., of Nagoya, Japan, for the account of Pan Ameri- 
can Import Corp., the merchandise listed on the schedule attached 
It is further stated that Arrow purchased said merchadise from 
the manufacturer at the ex-factory prices, net packed, shown on the 
invoices herein, and that the inland freight, insurance, hauling, 
lighterage, storage, and other petty charges were paid by Arrow, 
for the account of Pan American and not to the manufacturer. 
The schedule attached is a statement by Tsuda Clock Mfg. Co., 
Ltd., listing shipments made by Arrow of Tsuda’s No. B-268 
spinning reels and stating that the ex-factory prices included 
packaging charges. 

Plaintiff’s exhibit 2 is an affidavit executed by H. Tusda, 
president of K. K. Tsuda Tokei Seizoho (apparently the same 
concern as Tsuda Clock Mfg. Co., Ltd.). It states: 


During the period of September, 1962 through March, 1963 my 
company sold and delivered to Arrow International Ltd., of 
Kobe, Japan, certain fishing reels in accordance with the con- 
firmation of order, a copy of which is annexed hereto, marked 
“A”, and in accordance with the statement annexed hereto, 
marked ‘“B”. The unit price was 313.20 each, as per said con- 
firmation, which price was the ex-factory price for said mer- 
chandise, and included all packing charges at our factory. During 
this same period of time we offered similar merchandise for sale 
to all persons who wished to buy the same at the same prices. 

Our factory, at Nagoya, Japan, is a principal market in Japan 
for the sale of such merchandise for exportation to the United 
States. During this period we never sold such or similar merchan- 
dise on an F.O.B. port of shipment, Japan, basis. No inland freight 
charges, insurance premiums, hauling and lighterage charges, 
and storage or other charges were charged by us in addition 
to the above. [Pan American Import Corp. v. United States, 58 
Cust. Ct. 608, 609-10, R.D. 11269 (1967).| 


While these affidavits were persuasive evidence that the packing and 
inland charges were not part of the purchase price of the imported 
merchandise, nevertheless, this court held that importer carried an 
additional burden of proof, viz., to establish that the merchandise 
was freely sold or offered for sale to all purchasers at prices which did 
not include the disputed charges. Provided this showing was made, 
the separability rule would give rise to a presumption that the invoice 
unit price, which the appraiser found, was the price at which the 
merchandise was freely sold or offered to all. In sum, even though 
persuasive evidence of record tended to prove that the packing and 
inland charges were not part of the purchase price of the imported 
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merchandise, nevertheless this court required additional evidence 
before applying the separability rule in the context of an export 
value appraisement. 

There is no rational distinction between Pan American and the 
case at bar, and the majority does not attempt to draw one. While 
Pan American involved disputed packing and inland charges, the 
present case involves a disputed royalty fee. However, the bona fides 
of packing and inland charges and of royalty fees depends on whether 
such or similar merchandise is freely sold or offered for sale to all 
without these charges.' Whether the disputed charges are packing 
and inland charges or royalty fees, an additional quantum of proof is 
required before the importer can rely on a presumption of correctness 
of the appraiser’s return with respect to invoice unit price. Were it 
not for the majority’s abrupt departure from the Pan American 
doctrine, it would control the present appeal, as I believe it should, 
and appellee would carry a burden of establishing that the imported 
merchandise was freely sold or offered for sale to all purchasers at 
prices which did not include the disputed royalty fees. This burden 
was not satisfied; indeed, appellee argues, and the majority wrengly 
concludes, that it does not have the burden. 

The Pan American case, of course, does not stand alone in this 
area of the law. It expressly follows United States v. Bud Berman 
Sportswear Inc., 55 CCPA 28, C.A.D. 929 (1967) and United States 
v. Chadwick-Miller Importers, Inc., 54 CCPA 93, C.A.D. 914 (1967). 
It is followed, in turn, by United States v. Vicki Enterprises, Inc., 61 
CCPA 75, C.A.D. 1125, 496 F. 2d 1403 (1974). In overruling Pan 
American, the majority makes it appear as though that case is an 
aberration when, in fact, Pan American is consistent with a recent line 
of cases from this court involving separable appraisement and export 
value. Apparently, the entire line of cases is, sub silentio, being over- 
ruled in derogation of the principle of stare decisis. 

Acceptance of appellee’s position makes a mockery of its admission 
that the correct basis of valuation is export value. The evidence in 
this appeal relates to a transaction between appellee and Nippon. 
Appellee does not tell us whether such or similar cloth brush heads 
are sold or offered, for exportation to the United States, to any other 
purchaser. Such sales or offers, if they exist, would be relevant in 
determining export value. See sections 402(b) and 402(f)(1)(A) of 
the Tariff Act of 1930, as amended by the Customs Simplification 
Act of 1956, in the majority opinion, supra. This record is clearly 
open to the interpretation that there are other purchasers of cloth 
brush heads in the United States, since the royalty fee paid by ap- 


1 See United States v. H. M. Young Associates, 62 CCPA 20, 24, C.A.D. 1138, 505 F. 2d 721, 725 (1974) and 
Erb & Gray Scientific, Inc. v. United States, 53 CCPA 46, C.A.D. 875 (1966). 
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pellee to Nippon was for the exclusive right to manufacture and sell 
Miracle Brushes. Other purchasers may buy cloth brush heads and 
use them in non-patented brushes. However, even assuming arguendo 
that there are no other purchasers, it would be unrealistic to assume 
blindly that a single invoice price, i.e., the appraised price of 12 cents 
per unit, accords with the price at which the merchandise is freely 
sold or offered for sale. I note that in Article 11 of the license agree- 
ment of record, appellee guaranteed to purchase from Nippon between 
two million two hundred thousand (2,200,000) and three million 
(3,000,000) units of cloth brush heads per year. Certainly, it cannot 
be assumed that the invoice price would have been 12 cents per unit 
had this obligation of appellee been omitted from the license agree- 
ment. Compare United States v. Tide Water Oil Co., 19 CCPA 392, 
398-99, T.D. 45554 (1932).? In this regard the following passage from 
R. STURM, A MANUAL OF CUSTOMS LAW 39 (1974) is 
germane: 

Dutiable value must be found in accordance with the statutes 
in effect at the time of importation. It is not necessarily the 
price paid by the particular importer since the price paid may 
vary from importer to importer as a result of bargaining ability 
or other factors. Tariff statutes are directed toward finding the 
price that a willing buyer would pay and a willing seller accept 
in an uncontrolled market open to all prospective purchasers. 
United States v. Alfred Kohlberg, Inc., 2 Cust. Ct. 849, Reap. 
Dec. 4526 (1939), aff’d 37 CCPA 223, C.A.D. 88 (1940) ; Superior 
Merchandise Company v. United States, 54 Cust. Ct. 781, A.R.D. 
185 (1965). 

Appellee relies heavily on H. M. Young Associates, supra, as nar- 
rowly restricting Pan American to fact situations where the disputed 
charges are packing and inland charges. I disagree. As I have already 
discussed, there is no rational distinction between Pan American 
and the case at bar, which involves a disputed royalty fee. While 
this court did say in H. M. Young Associates that “{o]ther ‘export 
value’ cases [other than those involving inland charges] may find 
the separability rule working to relieve the plaintiff from any require- 
ment to prove that the merchandise was freely sold or offered to all 
at ex-factory prices,” this language was dictum and hedged with 
“may.” The separability rule stated in Pan American should control 
the case at bar. 

In H. M. Young Associates appraisement was made under con- 
structed value, not export value, and the parties therein agreed that 


2 While Tide Water involved export value as defined in section 402(d) of the Tariff Act of 1930, which focused 
on the price at which merchandise is freely offered for sale to all purchasers, there is no significant difference 
in the present statute. F.B. Vandergrift & Co. v. United States, 56 CCPA 105, C.A.D. 962, 410 F. 2d 1259 
(1969). 
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constructed value was the proper basis for appraisal. This court 
disagreed with the Government’s position therein, since the Govern- 
ment sought the effective destruction of the separability rule, i.e., 
the Government would have required an importer to prove all ele- 
ments of constructed value in every case. In the present appeal, 
however, appellant asks only that we apply the separability rule as 
it has been applied previously in the context of export value appriase- 
ments. As the majority opinion indicates, H. M. Young Associates 
discusses the separability rule, its nature, purposes, and sound basis 
in public policy. Such discussion, however, is made in the context 
of a constructed value appraisement and, I believe, is logically re- 
stricted thereto. 

In granting summary judgment for appellee, the Customs Court 
erred in concluding that the doctrine of separable appraisement re- 
lieved appellee from the burden of proving that the imported mer- 
chandise was freely sold or offered for sale to all purchasers at prices 
which did not include the disputed royalty fees. While appellee’s 
evidence tends to prove that the royalty fee which it paid was not 
part of the purchase price of the imported cloth brush heads, i.e., that 
inclusion of the royalty fee in the appraised value was wrong, this is 
not enough. Appellee must also satisfy its burden of proving that the 
claimed value is correct. However, appellee has not yet cleared the 


first hurdle which is necessary for application of the separability rule 
under the Pan American case in order to prove that the claimed value 
is correct. Accordingly, there remain genuine issues of material fact 
subject to trial. The judgment below should be reversed and the cause 
remanded for trial on the merits. 
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and necessarily litigated between the same parties in a prior action, 
but not of those issues which might have been litigated. Commis- 
sioner v. Sunnen, 333 U.S. 591, 68 S. Ct. 715 (1948). 


COLLATERAL eS in Customs Law 


Although the doctrine of collateral estoppel has been deemed 
inapplicable in classification cases, United States v. Stone & Downer 
Co., 274 U.S. 225, 47 S.Ct. 616 (1927), it has been held to apply to 
reappra isement cases in order to effectuate the public policy of 
avoiding discrimination and the unequal administration of justice, 
J. E. Bernard & Co. v. United States, 66 Cust. Ct. 545, R.D. 11739 
324 F. Supp. 496 (1971). 

Ina reappr aisement case, where a prior judgment on the merits 
results from the failure of the plaintiff to overcome the presumption 
of correctness attaching to the government’s appraisement, the 
prior dicta is an actual and necessary litigation of the valuation 
issue, and collateral estoppel precludes its relitigation. 


(‘ONSOLIDATION 


Where a common question of law or fact exists between cases and 
a motion for consolidation has not been made pursuant to Rule 
10.3/a), the court may consolidate the cases sua sponte. 


SEVERANCE 
In a reappraisement case involving a foreign valuation question, 

it is proper to sever those cases with “dates of exportation which are 
not the same as the date of the main cases. 

Court Nos. R65/11409, ete. 

Ports of Boston; Wilmington, N.C.; Charleston 

[Judgment for defendant.] 

(Decided February 3, 1978) 
Doherty and Melahn (William E.. Melahn of counsel) for the plaintiff. 


Barbara Allen Babcock, Assistant Attorney General (Saul Davis, trial attorney), 
for the defendant. 


Re, Chief Judge: In this action for the reappraisement of im- 
ported merchandise both parties have moved for summary judgment 
pursuant to Rule 8.2(a) of this court.! The defendant has also moved 
for severance. 

It is undisputed that the facts are identical to those of the test case 
under which the present action was suspended, Nichols & Company, 
Ine. v. United States, 60 Cust. Ct. 917, R.D. 11555 (1968), aff'd, 64 


1 Rule 8.2(a) provides: 


“(a) Motion; Time for Filing: Subject to the provisions of paragraph (c) of this rule, a party may, at 
any time after a responsive pleading has been filed, move with or without supporting affidavits for a 
summary judgment in his favor upon all or any part of the action.” 
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Cust. Ct. 849, A.R.D. 271 (1970), afd, 59 CCPA 67, C.A.D. 1041, 
454 I. 2d 1183 (1972). The imported merchandise in both cases con- 
sists of nylon staple fibers, substandard acrylic staple fibers and first 
grade acrylic staple fibers. The parties have stipulated that the mer- 
chandise was included in the Final List of the Secretary of the Treas- 
ury, T.D. 54521 (1958). 

In both actions the fibers were appraised on the basis of foreign 
value, pursuant to section 402a(c) of the Tariff Act of 1930, as amended 
by the Customs Simplification Act of 1956.? In the test case, and in 
this action, plaintiff has contended that the proper valuation is export 
value pursuant to section 402a(d) of the Tariff Act of 1930, as amended 
by the Customs Simplification Act of 1956.° In the present case plain- 
tiff has also asserted the alternative claim of United States value, 
pursuant to section 402a(e) of the Tariff Act of 1930, as amended by 
the Customs Simplification Act of 1956.* 

As in the test case of Nichols & Company, Inc., all three types of 
fibers were manufactured in France by Société Crylor, a member of 
a chemical group known as Rhone Poulenc. The fibers were sold by 
Rhodiaceta, the general sales agent for that group, to the West 
German firm of Chemfa, 80% of which is owned by Nichols & Com- 
pany, Inc. Chemfa resold the merchandise to Nichols who shipped 
it from Bremen and Rotterdam. Rhodiaceta did not sell directly 
to the United States and, therefore, could not deal directly with 
Nichols. Negotiations for the sales contract, however, under which 
all shipments of the fibers were made, included a representative of 
Nichols. It was understood by all parties that the fibers were to be 


2 Section 402a(c) of the Tariff Act of 1930, as amended, reads in pertinent part: 


“(c) The foreign value of imported merchandise shall be the market value or the price at the time of 
exportation of such merchandise to the United States, at which such or similar merchandise is freely 
offered for sale for home consumption to all purchasers in the principal markets of the country from 
which exported, in the usual wholesale quantities and in the ordinary course of trade, including the 
cost of all containers and coverings of whatever nature, and all other costs, charges, and expenses incident 
to placing the merchandise in condition, packed ready for shipment to the United States.” 

3 Export value is defined in section 402a(d) of the Tariff Act of 1930, as amended, as: 

“(d) The export value of imported merchandise shall be the market value or the price, at the time 
of exportation of such merchandise to the United States, at which such or similar merchandise is freely 
offered for sale to all purchasers in the principal markets of the country from which exported, in the 
usual wholesale quantities and in the ordinary course of trade, for exportation to the United States, 
plus, when not included in such price, the cost of all containers and coverings of whatever nature, and 
all other costs, charges, and expenses incident to placing the merchandise in condition, packed ready 
for shipment to the United States.’ 

United States value is defined in section 402a(e) of the Tariff Act of 1930, as amended, as: 


““(e) The United States value of imported merchandise shall be the price at which such or similar 
imported merchandise is freely offered for sale for domestic consumption, packed ready for delivery, in 
the principal market of the United States to all purchasers, at the time of exportation of the imported 
merchandise, in the usual wholesale quantities and in the ordinary course of trade, with allowance 
made for duty, cost of transportation and insurance, and other necessary expenses from the place of 
shipment to the place of delivery, a commission not exceeding 6 per centum, if any has been paid or 
contracted to be paid on goods secured otherwise than by purchase, or profits not to exceed 8 per centum 
and a reasonable allowance for general expenses, not to exceed 8 per centum on purchased goods.” 
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exported to Nichols. At the time of exportation of the merchandise, 
French law permitted the sale of fibers only on the condition that 
they not be resold in the French market as fibers. 

In the test case, as well as in the case at bar, the country of exporta- 
tion was stipulated to be France. On these facts in the test case, 
based on the absence of a free market in France for the imported 
merchandise, the trial court found that plaintiff had overcome the 
presumption of correctness * as to the foreign value basis of appraise- 
ment. The court also found that plaintiff had succeeded in establishing 
that export value was the proper basis of appraisement. However, 
since plaintiff had not introduced evidence as to export value in the 
French market, the presumption of correctness that attached to the 
appraiser’s finding of the amount of value was not overcome. 

That the valuation issue had been presented, tried and determined 
may be gleaned from the specific references in the decision of the 
trial court to the evidentiary value of invoice statements. The trial 
court stated that it found plaintiff’s argument “difficult to follow,” 
and rejected plaintiff’s request that it be given an opportunity ‘‘to 
remedy this defect in its proofs.” 60 Cust. Ct. at 922-23. Propheti- 
cally, the trial court wrote that “[pJlaintiff has had its day in court, 
has rested and submitted its case for decision on the proofs it ad- 
duced.” To dispel any doubt the trial court explained: 


“The situation is that plaintiff has established that the mer- 
chandise at bar should be valued on the basis of export value, 
but it has failed to prove an export value different from the value 
found by the appraiser. There is a twofold presumption of cor- 
rectness as to the appraiser’s findings: as to basis, and as to 
amount. Plaintiff has overcome the presumption as to the first, the 
basis for appraisement. Plaintiff has adduced no proofs as to 
export value in the French market. Hence, the presumption of 
correctness, as to the appraiser’s finding of the amount of value, 
has not been overcome.” 60 Cust. Ct. at 923. 


The Appellate Term of this court affirmed. It expressly passed 
upon the evidence presented in the trial court on the question of 
value, and held that the importer failed to rebut the presumption of 
correctness. In holding that Nichols had not established the absence 
of a foreign statutory value for “similar” merchandise as required 
under section 402a(c) of the Tariff Act of 1930, as amended, it stated: 


5 The presumption of correctness, codified in 28 U.S.C. § 2635, has been interpreted to mean that the 
appraiser found every fact necessary to sustain the appraisement. The importer, therefore, must carry a dual 
burden: he must prove that the appraiser’s calculation was erroneous, and also establish the claimed value 
as the correct dutiable value of the merchandise. Dana Perfumes Corp. v. United States, 63 CCPA 43, C.A.D. 


1162, 524 F. 2d 750 (1975); Millmaster International Inc. v. United States, 57 CCPA 108, C.A.D. 987, 427 F. 2d 
811 (1970). 
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“The presumption of correctness obtaining in this case with 
respect to the appraisement is that the appraiser found every 
fact to exist which is necessary to sustain the existence of a 
foreign value. And the burden of proof is on appellant to rebut 
this presumption of correctness before undertaking to extablish 
another value for the merchandise at bar.’”’ 64 Cust. Ct. at 855. 

The Court of Customs and Patent Appeals affirmed. 

Relying upon the test case, the defendant has moved for summary 
judgment contending that the valuation issue in both cases is the 
same in all material respects. It is the defendant’s position that the 
issue of valuation was previously litigated to a valid final judgment 
against the same plaintiff in the test case. It therefore urges the 
plaintiff should be collaterally estopped from relitigating it. The 
defendant further contends that United States value, as an alter- 
native claim, does not preclude the application of the doctrine of 
collateral estoppel. It argues that plaintiff would also have to negate 
any foreign or export value for such or similar merchandise before 
the court could examine the applicability of the United States value 
claim. 

Plaintiff opposes defendant’s motion for summary judgment on the 
ground that the liberal discovery rules of the United States Customs 
Court enacted in 1970 constitute an intervening change in the con- 
trolling law which renders the doctrine of collateral estoppel in- 
applicable. Plaintiff also maintains that the valuation decision in the 
test case was not a final judgment on the merits which would warrant 
the application of the doctrine of collateral estoppel. Finally, plain- 
tiff asserts that since the defendant withheld material evidence in the 
original Nichols case, it should not be permitted to invoke collateral 
estoppel. 

Before reaching the merits of the defendant’s motion for summary 
judgment, and the question of collateral estoppel, the court will 
consider the defendant’s motion for severance. Some confusion has 
been caused by the fact that the scheduled appeals for reappraise- 
ment, which defendant seeks to sever, were never consolidated 
with consolidated case number R65/11409, the case at bar.* These 
cases are part of consolidated case number R66/493, which was 
suspended under the test case. Moreover, the defendant has listed in 
the schedule appended to its motion papers consolidated case number 
R67/16854, another case which was not previously consolidated with 
R65/11409, but which was also suspended under the test case. 

Since all three consolidated cases, R65/11409, R66/493 and 
R67/16854, were suspended under the same test case pursuant to 


6 Defendant’s failure to consolidate these cases has not been raised by plaintiff. 
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Rule 14.7(a),’ it is clear that they were all found to involve the same 
issues of fact or law as in the test case. Thus, the ‘common question 
of law or fact’’ which is necessary for consolidation pursuant to Rule 
10.3(a) § has been satisfied. In view of the requisite common question 
of law or fact existing in these cases, the court consolidates, sua sponte, 
case numbers R66/493 and R67/16854 under case number R65/11409.° 

Defendant seeks severance of those reappraisement cases? with 
dates of exportation in 1963 and 1965. Defendant contends that it 
is proper to sever those cases since the valuation question in the 
motion for summary judgment pertains to merchandise exported 
during 1962. Since the “time of exportation” of the merchandise 
is crucial in considering proper valuation under foreign value, export 
value or United States value, defendant’s motion to sever and re- 
number is granted. 

The defendant’s motion for summary judgment raises the question 
of the applicability of the doctrine of collateral estoppel in customs 
litigation. 

Collateral estoppel, or estoppel by judgment, is related to the 
doctrine of res judicata. Although res judicata shields a litigant from 
multiple suits and vexatious litigation, primarily it fosters the public 
policy which puts an end to litigation and promotes stability in 
human relations. The doctrine is of ancient origin and finds expression 
in the latin maxim ‘interest reipublicae ut sit finis litium,” meaning 
that it is in the public interest that there be an end to litigation. 

As indicated by the Supreme Court of the United States in Com- 
missioner v. Sunnen, 333 U.S. 591, 596-97, 68 S. Ct. 715 (1948), 
res judicata prevents relitigation in a subsequent action between the 
same parties, or their privies, of questions or issues which were 
actually litigated or could have been litigated in the prior action, 
if the prior action resulted in a final judgment on the merits. In con- 
trast, a prior judgment between the same parties based on a different 
claim or cause of action may invoke the doctrine of collateral estoppel. 


7 Rule 14.7(a) reads, in pertinent part: 

“(a) Suspension of Actions: An action may be suspended pending the final determination of another 
action (hereinafter referred to as a test case) if it involves an issue of fact or a question of law which 
is the same as the issue of fact or question of law involved in such test case.” 

8 Rule 10.3(a) states: 

“(a) Consolidation: When actions involving a common question of law or fact are pending before the 
court, and the parties are the same, the court may order consolidation of the actions or any claims 
therein.” 

® The fibers which are the subject of consolidated court nos. R66/493 and R67/16854 are the same as those 
involved in R65/11409. R66/493 as it was initially consolidated, included sixteen appeals for reappraisement, 
all involving nylon staple fibers, while R67/16854 contained thirteen appeals for reappraisement all of first 
quality acrylic fibers. Both the nylon staple fibers in the R66/493 case and the first quality acrylic fibers 
in R67/16854 were appraised by the Bureau of Customs (now known as the Customs Service) at the same 
rates as the identical fibers were appraised in R65/11409. 

10 The court nos. which defendant seeks to sever are: R66/501; R66/502; R66/503; R66/591; R66/592; R66/ 
593; R66/594; and R66/595. Defendant has asked that these be renumbered as consolidated court no. R66/501. 
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Unlike res judicata, collateral estoppel precludes a relitigation in the 
second action of only those issues which were actually litigated in the 
prior action, but not those which might have been litigated. Com- 
missioner v. Sunnen, 333 U.S. at 598. 

Since a party may be precluded from relitigating an issue, the 
restatement of the Law of Judgments describes collateral estoppel under 
the heading of “issue preclusion.” If the second action is based on 
the same claim as the first, the issue preclusion is sometimes called 
direct estoppel, whereas if it is on a different claim, it is referred to 
as collateral estoppel. In a recent proposed draft, the Restatement 
describes the doctrine as follows: 


““§ 68 Issue Preclusion - General Rule 


When an issue of fact or law is actually litigated and determined 
by a valid and final judgment, and the determination is essential 
to the judgment, the determination is conclusive in a subsequent 
action between the parties, whether on the same or a different 
claim.” Restatement (Second) of Judgments, § 68 at 1 (Tentative 
Draft No. 4, 1977). 


In customs litigation the application of the doctrine of collateral 
estoppel has depended upon whether the case pertained to the classifi- 
cation or the reappraisement of imported merchandise. Because of the 
particular problems inherent in classification litigation, collateral 
estoppel has been held to be inapplicable in classification cases. In the 
seminal case of United States v. Stone & Downer Co., 274 U.S. 225, 
47 S. Ct. 616 (1927), the Supreme Court held that a decision of the 
Court of Customs Appeals on the classification of imported merchan- 
dise was not determinative of a later importation of the same type 
merchandise by the same importer, even though the issues were the 
same. 

In Stone & Downer, the court explained as follows the reasons which 
justified limiting the finality of the conclusion in customs classification 
cases to the identical importation: 


“The evidence which may be presented in one case may be 
much varied in the next. The importance of a classification and 
its far-reaching effect may not have been fully understood or 
clearly known when the first litigation was carried through. One 
large importing house may secure a judgment in its fav or from the 
Customs Court on a question of fact as to the merchandise of a 
particular importation, or a question of construction in the 
classifying statute. If that house can rely upon a conclusion in 
early litigation as one which is to remain final as to it, and not to 
be reheard in any way, while a similar importation made by 
another importing house may be tried and heard and a different 
conclusion reached, a most embarrassing situation is presented. 
The importing house which has, by the principle of the thing 
adjudged, obtained a favorable decision permanently binding on 
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the Government will be able to import the goods at a much better 
rate than that enjoyed by other importing houses, its competitors. 
Such a result would lead to inequality in the administration of the 
customs law, to discrimination and to great injustice and con- 
fusion. In the same way, if the first decision were against a large 
importing house, and its competitors instituted subsequent 
litigation on the same issues, with new evidence or without it, 
and succeeded in securing a different conclusion, the first litigant, 
bound by the judgment against it in favor of the Government, 
must permanently do business in importations of the same 
merchandise at great and inequitable disadvantage with its 
competitors. 


These were doubtless the reasons which actuated the Court of 
Customs Appeals when the question was first presented to it to 
hold that the general principle of res judicata should have only 
limited application to its judgments. ... The fact that objection 
to the practice has never been made before, in the history of 
this Court or in the history of the Court of Customs Appeals in 
eighteen years of its life, is strong evidence not only of the wisdom 
of the practice but of general acquiescence in its validity.” 
274 U.S. at 236-37. 


A different judicial attitude has prevailed as to the application of 
the doctrine of collateral estoppel to reappraisement cases. In J. E. 
Bernard & Co. v. United States, 66 Cust. Ct. 545, R.D. 11739, 324 F. 
Supp. 496 (1971), this court held that reappraisement cases, unlike 


classification cases, were close conceptually to tax cases and other 
non-customs litigation, and thus more suitable to the application of 
collateral estoppel. In reappraisement cases the public policy of 
avoiding discrimination and the unequal administration of justice 
was deemed to be best served by the application of the doctrine of 
collateral estoppel. 

In the Bernard case, based upon the analogy of reappraisement 
cases to tax cases, this court applied to a reappraisement case the 
doctrine of collateral estoppel as enunciated by the Supreme Court in 
Sunnen. Restating the requirements for collateral estoppel Judge 
Maletz, writing for this court in Bernard, stated: 

‘“‘(1) Where two cases involve income taxes in different tax years, 
collateral estoppel must be confined to situations where the matter 
raised in the second suit is identical in all respects with that 
decided in the first and where the controlling facts and applicable 
legal rules remain unchanged; (2) collateral estoppel is inappli- 
cable in litigation regarding income taxes for different years 
where decisions of the Court intervening between the earlier and 
later litigation have changed the applicable legal principles; 
(3) if the relevant facts in the two cases are separable, even though 
they are similar or identical, collateral estoppel does not govern 
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the legal issues which recur in the second case.” 66 Cust. Ct. at 
549. (Citations omitted.) 

In Bernard, since these criteria were satisfied, the doctrine of 
collateral estoppel was applied to preclude relitigation in a case 
with facts very similar to those of the case at bar. The plaintiff in 
Bernard had previously imported six purifiers which were the subject 
of Globe Shipping Co. v. United States, 63 Cust. Ct. 639, R.D. 11687 
(1969). In Globe, the importer challenged the government’s con- 
structed value appraisement which was based on invoice price. The 
importer claimed that either export value or constructed value based 
on invoice price, plus packing, less 20% should have been the proper 
appraisement. Because of the plaintiff’s failure to introduce evidence 
of market value necessary to prove either the export value or the 
constructed value claim, the court upheld the government’s appraise- 
ment. No appeal was taken of the court’s decision. In the present 
case, there was an appeal of the test case to the Appellate Term of 
this court, and also to the Court of Customs and Patent Appeals, 
both resulting in an affirmance of the judgment of the trial court. 

The subsequent litigation in Bernard pertained to a shipment by 
the same exporter of three identical purifiers which were sent at the 
same price to the same importer under the same order and contract 
as the prior merchandise. The case was submitted to the court on 
the record of the earlier case. There was no additional evidence 
submitted, and no other issues were raised. The court found that 
the only distinction between the two cases was that different importa- 
tions were involved and, therefore, two separate causes of action. 
Applying the criteria set forth in the Sunnen case, this court concluded 
that, since the “matters which had been decided in the first case had 
remained static, factually and legally,’’ collateral estoppel required 
that the prior judgment be deemed conclusive. Hence, a relitigation 
of the question of value was precluded. 66 Cust. Ct. at 552. 

The doctrine of collateral estoppel was also applied in the subse- 
quent case of H. M. Young Associates, Inc. v. United States, 69 Cust. 
Ct. 155, C.D. 4388, 349 F. Supp. 5007 (1972), aff'd, 62 CCPA 20, 
C.A.D. 1138, 505 F. 2d 721 (1974) in which the facts are also similar 
to those in Nichols. In H. M. Young, the appellate court recast as 
follows the Sunnen formula made applicable to reappraisement cases 


by Bernard: 


(1) Were the issues decided in the prior action identical with 
those presented in the instant action? (2) Was there a final judg- 
ment on the merits in the prior action? (3) Was the party against 
whom the plea is asserted a party, or in privity with a party, to 
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the prior action? Commissioner v. Sunnen, 333 U.S. 591 (1948).” 
62 CCPA at 22." 

In H. M. Young, the Court of Customs and Patent Appeals applied 
these criteria to the second reappraisement case involving elastic 
fabric, and found that the merchandise, the parties and the facts were 
the same as those in the earlier case of H. M. Young Associates, Inc. 
v. United States, 64 Cust. Ct. 642, R.D. 11695 (1970). The appellate 
court noted that the only outstanding question was whether the issues 
were the same in both cases. The fabric had been imported by H. M. 
Young, entered at the invoice price and resold by Jaymar-Ruby, Inc. 
(Jaymar). Jaymar paid patent royalty and trademark certification 
fees to parties who were neither importers nor manufacturers, and 
these fees were added by the government to their constructed value 
appraisement. The court in the first case found that these fees were 
improperly added to the determination, and that the importer was 
entitled to rely on the separability rule under the presumption of 
correctness attaching to the remainder of the reappraisement. In view 
of an intervening decision by the appellate court on the separability 
rule, defendant contended that there was an intervening change of law 
which raised an issue not litigated in the prior case. The appellate 
court held that the intervening decision had not changed the legal 
climate. Therefore, it did not prevent the application of the doctrine 
of collateral estoppel. 

The public policy reason for the application of both res judicata and 
collateral estoppel is to prevent repetitious litigation. Commissioner v. 
Sunnen, 333 U.S. 591, 68 S.Ct. 715 (1948). See Von Moschzisker, ‘‘Res 
Judicata,’ 38 Yale L.J. 299 (1928-1929). A similar expression of 
policy may be found in the Court of Customs and Patent Appeals case 
of Seven-Up Co. v. Bubble Up Corp., 50 CCPA 1012, 1016, P.A.D. 6881, 
312 F. 2d 472, 475 (1963): 


“Tt is the essence of res judicata that an end should be put to 
litigation—that when the parties have previously litigated a 
cause, they are barred from litigating the matter anew in a 
separate action. Cromwell v. County of Sac, 94 U.S. 351. If the 
second suit is for a different cause of action, any facts actually 
determined in the first suit between the same parties are 
conclusively established.” 


11 The court need not apply collateral estoppel if special factors would cause an injustice. In a case decided 
before H. M. Young, collateral estoppel was not applied even though the issues of fact and law, and the par- 
ties were the same as in a prior case in which there was a final judgment on the merits. The defendant’s 
motion to dismiss the appeal for reappraisement on the ground of collateral estoppel was denied since an 
injustice would have resulted by the application of the doctrine. The reasons for the injustice were the fail- 
ure of the defense to interpose the claim until after trial and submission of plaintiff’s brief; submission by 
plaintiff of new evidence without defendant’s objections; and the inability of the court to find “‘that the new 
litigation was truly needless or redundant.” Service A float, Inc. v. United States, 68 Cust. Ct. 225, 226, R.D. 
11761, 337 F. Supp. 458 (1972), aff'd, 70 Cust. Ct. 275, A.R.D. 311, 353 F. Supp. 885 (1973), appeal dismissed, 
60 CCPA 185 (1973). 
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In the present Nichols case, it is clear that the standards enunciated 
in Sunnen, restated by both this court and the appellate court in 
Bernard and H. M. Young, have been satisfied. The legal issue pre- 
sented here, i.e., the proper valuation of the imported merchandise, has 
already been decided by the final judgment in the test case of 
Nichols & Company, Inc. v. United States, 60 Cust. Ct. 917, R.D. 11555 
(1968). Consequently, since the plaintiff is precluded from relitigating 
this issue by the doctrine of collateral estoppel, defendant’s motion for 
summary judgment is granted. This holding furthers the public policy 
considerations expressed in Sunnen and Seven-Up Co. which prevent 
and preclude repetitious litigation of issues which have already been 
decided. 

The initial requirement for collateral estoppel, that the controlling 
facts remain static, has been satisfied. Clearly, in both Nichols cases, 
the parties are the same.” As in both Bernard and H. M. Young, 
the only factual distinction between the two Nichols cases is that 
there are different importations. In the present Nichols case, as in 
the prior Nichols case, i.e., the test case, the same three types of 
merchandise were sent by the same French exporter to the same 
United States importer during the same periods of time. Likewise, 
the same foreign value appraisement was found by the Customs 
Service. Finally, as in Bernard, all the shipments were made under 
the same contract. In view of this identity of salient facts, there is 
no dispute that the facts cannot be considered ‘‘separable.”’ 

Since the applicable legal principles have remained unchanged, 
another requirement has been met. The revision of the rules of this 
court on discovery, subsequent to the first Nichols case, is not the 
type of ‘“‘change or development in the controlling legal principles’’ 
contemplated by Sunnen. See also State Farm Mutual Automobile 
Insurance Co. v. Duel, Commissioner of Insurance, 324 U.S. 154, 65 
S.Ct. 573 (1945) and cases cited therein. 

There is also the required identity of issues for the application of 
collateral estoppel. The issue presented in the first Nichols case per- 
tained to the correctness of the government’s appraised valuation of 
the imported fibers. This issue was the central question decided by 
the judgments of the trial court, the intermediate appellate court and 
the Court of Customs and Patent Appeals. Since the present case 
attempts to raise and relitigate the same valuation issue, the require- 
ment for an identity of issues is likewise satisfied. This identity of 
issues exists even though the importations which gave rise to the 


12 Since the parties are the same, it is not necessary to discuss developments in the law dispensing with 
the requirement of mutuality of parties for the application of the doctrine of collateral estoppel. See Blonder- 
Tongue Laboratories, Inc. v. University of Winois Foundation, 402 U.S. 313, 320 et seg, 91 S.Ct. 1434 (1971); 
Shore v. Parklane Hosiery Co., 565 F.2d 815, 819-19 (2d Cir., Nov. 1, 1977). 
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dispute took place at different times. That this difference in time is 
insignificant is indicated by the Pestatement of the Law of Judgments, 
§ 68, comment (c), which describes a case in which “the overlap [of 
events] is so substantial that preclusion is plainly appropriate.” 

The final requirement for the application of collateral estoppel is 
that the issue was actually and necessarily litigated to a final judgment 
on the merits. Plaintiff asserts that the test case decision on export 
value did not actually litigate the merits of the valuation issue. It 
argues that the court premised its decision upon the failure of the im- 
porter to carry its initial burden of disproving foreign value for 
‘similar’ merchandise, and, therefore, never actually litigated the 
merits of the question of export value. 

As was necessary in the first Nichols case, plaintiff in the case at 
bar must prove that the appraisement of the customs officials is 
incorrect, and that its claimed basis of reappraisement is correct. 
28 U.S.C. § 2635. Clearly, both the Appellate Term of this court 
and the Court of Customs and Patent Appeals held in that case that 
the plaintiff failed to discharge its burden of negating the correctness 
of the foreign value appraisement. On three occasions the valuation 
issue in the first Nichols case was raised, and in both decisions of the 
appellate courts it was determined unnecessary to reach the claimed 
basis of appraisement. Having found that plaintiff had not shown 
that the appraisement was wrong, it was not necessary to proceed 
to determine whether any claimed appraisement was correct. It 
cannot be denied that the specific question or issue presented in the 
prior case was the correctness of the appraisement. The correctness 
of the valuation was not only put in issue by the pleadings and 
litigated at the trial, but was clearly submitted to the court for its 
determination, and a final decision was rendered. 

In James Talcott, Inc. v. Allahabad Bank, Ltd., 444 F. 2d 451, 
459-60 (1971), the Court of Appeals for the Fifth Circuit, citing the 
Testatement of Judgments, stated: 


‘“‘As a general rule, where a question of fact is put in issue by 
the pleadings, and is submitted to the jury or other trier of 
facts for its determination, and is determined, that question of 
fact has been ‘actually litigated.’ Restatement of Judgments § 68, 
comment (c) (1942).” 


It is significant to note that the recent commentary to the cited 
section 68 of the Restatement explicitly includes a determination based 
upon a failure to sustain one’s burden of proof. From the following, 
the view of the Restatement on “when an issue is actually litigated” is 
made eminently clear: 
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“When an issue is properly raised, by the pleadings or other- 
wise, and is submitted for determination, and is determined, the 
issue is actually litigated within the meaning of this Section. 
* * * A determination may be based on a failure of pleading or of 
proof as well as on the sustaining of the burden of proof.” Restate- 
ment (Second) of Judgments, § 68, comment (d) at 6-7 (Tentative 
Draft No. 4, 1977). (Emphasis added.) 


Although the decision in the first Nichols case was premised upon 
the plaintiff’s failure to overcome the presumption of correctness at- 
taching to the appraisement, it cannot be doubted that the valuation 
issue was nonetheless “‘actually litigated.” The critical factors are that 
the valuation issue was raised, actually put before the court and finally 
determined. 

The Sunnen case indicated that, for collateral estoppel to apply, the 
issues which are sought to be relitigated must be “identical in all 
respects” with those decided in the first action. This has been inter- 
preted to require that the issues have been actually and necessarily 
litigated in the first case. Partmar Corp. v. Paramount Pictures The- 
atres Corp., 347 U.S. 89, 100-101, 74 S. Ct. 414 (1954), reh. denied, 
347 U.S. 931, 74 S. Ct. 527 (1954); ° United States v. International 
Building Co., 345 U.S. 502, 506, 73 S. Ct. 807 (1953), reh. denied, 345 
U.S. 978, 73 S. Ct. 1120 (1953). 

The Partmar case is analogous to the case at bar in that, in both 
cases, the first decision held that plaintiff failed to sustain its burden 
of proof on an issue which was sought to be relitigated in the subse- 
quent action. In Partmar, the decision in the first action held that 
Paramount leases and agreements were not in violation of the Sherman 
Act since Paramount had not participated in any conspiracy in re- 
straint of trade. That determination was sufficient to invoke a col- 
lateral estoppel to preclude Partmar from relitigating the conspiracy 
issue in the second action which was a treble damage counterclaim 
against Paramount. The crucial factor in the court’s application of 
collateral estoppel to the treble damage action was its determination 
that the conspiracy question had already been decided in the first 
case since that finding had been necessary to the earlier judgment. 

In the case at bar the Court of Customs and Patent Appeals found 
that the plaintiff failed to disprove the appraiser’s foreign value ap- 
praisement for “similar” merchandise. That finding was “necessary” 
to the court’s holding that plaintiff did not overcome the presumption 


13 In the A pplication of Clark, 187 P.Q. 209, P.A.D. 75-505, 522 F. 2d 623, 634 (1975), although a patent case, 
Judge Miller of the Court of Customs and Patent Appeals, in a concurring opinion, approvingly referred to 
the Partmar case as having held that “[a]n essential element of the rule of collateral estoppel is substantial 
identity of the issue or issues in each action.” See also Jn re Pritchard, 59 CCPA 1284, P.A.D. 8665, 463 F.2d 
1359, 1364 (1972). 
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of correctness attaching to the foreign value appraisement. Thus, 
the legal situation in the case at bar is similar to that in Partmar. 
The issues which were the subject of collateral estoppel—conspiracy 
in Partmar and the proper valuation of imported merchandise here— 
were actually and necessarily raised, litigated and decided in prior 
actions. 

The court’s decision in the first Nichols case is clearly a decision 
“on the merits.” ‘Merits’ have been defined as the “real or sub- 
stantial ground or grounds of action or defense, as distinguished from 
matters of practice, procedure, jurisdiction or form.” Clegg v. United 
States, 112 F. 2d 886 (10th Cir. 1940). See also Providential Develop- 
ment Co. v. United States Steel Co., 236 F. 2d 277 (10th Cir. 1956). 
Decisions based upon failure of proof have been held to be on the sub- 
stantial grounds of a case, and, therefore, are decisions ‘‘on the merits.”’ 
Fairmont Aluminum Co. v. Commissioner, 222 F. 2d 622 (4th Cir. 1955), 
cert. denied, 350 U.S. 838, 76 S.Ct. 76 (1955), reh. denied, 350 U.S. 
905, 76 S.Ct. 177 (1955), reh. denied, 352 U.S. 913, 77 S.Ct. 144 (1956). 
See North Counties Hydro-Electrie Co. v. United States, 138 Ct.Cl. 380, 
383, 151 F. Supp. 322, 324 (1957). See also Restatement (Second) of 
Judgments, § 68, comment (d) at 6-7 (Tentative Draft No. 4, 1977). 

Thus, as with the “actually litigated” standard, the omission of 
the appellate courts in the first case to ‘‘reach the question of another 
value for the merchandise” does not mean that the decision was not 
‘fon the merits.” As stated by Mr. Justice Frankfurter in Angel v. 
Bullington, 330 U.S. 183, 190, 67 S.Ct. 657 (1947): 

“Tt is a misconception of res judicata to assume that the 
doctrine does not come into operation if a court has not passed 


on the ‘‘merits”’ in the sense of the ultimate substantive issues of 
a litigation.”’ (Emphasis added.) 


In the first Nichols case the appellate courts considered and decided 
the “merits” of plaintiff’s claim by their holdings that the plaintiff 
had failed to overcome the presumption of correctness attaching to 
the appraisement. These holdings addressed directly the crux of the 
valuation issue before the court, i.e., whether the valuation by the 
customs officials was erroneous. It was not a mere subsidiary issue 
of procedure, but the real or substantial ground of the case. Since 
the prior case was decided ‘‘on the merits,” the plaintiff is estopped 
from relitigating the issue of value in the present action. 

In order to prevail in the present action, plaintiff must raise the 
valuation issue and overcome the presumption of correctness attaching 
to the appraisement of the customs officials. To meet this burden, 
it must negate the existence of foreign value for such or similar 
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merchandise for the imported merchandise. This issue cannot be 
relitigated. Since the holding that plaintiff did not negate the existence 
of foreign value was necessary in the prior case, and since that issue 
was litigated and actually decided on the merits, plaintiff is estopped 
from raising it anew."* 

The statute which sets forth plaintiff’s burden of proof in order to 
prevail in any matter in the Customs Court states that ‘‘[t]he decision 
of the Secretary of Treasury, or his delegate, is presumed to be cor- 
rect,” and that ‘(t]he burden to prove otherwise shall rest upon the 
party challenging a decision.’”’ 28 U.S.C. § 2635. Plaintiff had its 
opportunity ‘‘to prove otherwise”’ in the first Nichols case. It failed to 
bear this burden. 

In view of the foregoing, it is not necessary to discuss plaintifi’s 
alternative claim of United States value. In the absence of any sup- 
port in the moving papers it is likewise unnecessary to pass upon the 
plaintiff’s allegation that the defendant withheld material evidence. 
Without a clear showing of some fundamental unfairness in the prior 
proceeding, to fail to apply the doctrine of collateral estoppel would 
do violence to the socially desirable policies that it is designed to 
foster. See Blonder-Tongue Laboratories, Inc. v. University of Illinois 
Foundation, 402 U.S. 313, 328, 91 S.Ct. 1434 (1971); Shore v. Park- 
lane Hosiery Co., 565 F. 2d 815, 819, 821-22 (2d Cir. 1977). 

Plaintiff’s motion for summary judgment is denied, and defendant’s 
motion for summary judgment and severance is hereby granted. 

Judgment will issue accordingly. 


14JIn the recent case of Arnold Pickle & Olive Co. v. United States, 79 Cust. Ct. —, —, C.D. 4712, 435 F. 
Supp. 921, 922 (1977), the court specifically found the government’s appraisement to be wrong, and stated 
that “it could not be correct to estop [the parties] from litigating an issue which was not resolved in 
the first case—the correct value of the imported merchandise.” 
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CUSTOMS COURT 


Appeal to United States Court of Customs 
and Patent Appeals 


AppEAL 78-4.— United States v. Abbey Rents.—Mororizep WHEEL- 
CHAIRS—F uRNITURE—MorTor VEHICLES—F uURNITURE For Hos- 
PITAL AND Mepicat Use—TSUS. Appeal from C.D. 4720. 

In this case motorized wheelchairs were classified under item 
727.55 of the Tariff Schedules of the United States as furniture, and 
assessed with duty at 10 percent ad valorem. Plaintiff (appellee) 
claimed that the wheelchairs were properly classifiable under item 
692.10 as motor vehicles for the transport of persons, dutiable at 
3 percent. Defendant (appellant) alternatively claimed that if the 
motorized wheelchairs were not dutiable under item 727.55 as classi- 
fied, they were properly classifiable under item 727.04 as furniture 
designed for hospital and medical use, dutiable at 8.5 percent. The 
Customs Court sustained plaintiff’s claim under item 692.10 

It is claimed that the Customs Court erred in finding and holding 
that the subject merchandise is properly classifiable under item 692.10, 
supra; in not finding and holding that it is properly classifiable under 
item 727.55, supra; in not finding and holding alternatively that the 
subject merchandise is properly classifiable under item 727.04, supra; 
in finding and holding that the meaning of TSUS schedule 7, part 4, 
subpart A headnote is so restrictive as not to include furniture such as 
motorized wheelchairs; in finding and holding that the merchandise 
must be used to equip dwellings, offices, restaurants, libraries, schools, 
churches, hospitals and the like, to be considered furniture; in finding 
and holding that motorized wheelchairs are motor vehicles; in finding 
and holding that the merchandise must be used by doctors and/or in 
the hospital in order to be classified as furniture designed for hospital 
and medical use; in finding and holding contrary to the weight of 
credible evidence that the merchandise is suitable for highway or 
street travel. 
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Reappraisement decision: 
Issues: 

Collateral estoppel as bar to present action—where the facts in the case 
are identical to those of the test case under which the action was 
suspended; the parties are the same; the same issue has been litigated 
and decided by the final judgment against the same plaintiff in the 
test case; and there are no intervening doctrinal changes, held the 
doctrine of collateral estoppel is applicable. The revision of the dis- 
covery rules of the United States Customs Court subsequent to the 
first case is not the type of ‘‘change or development in the controlling 
legal principles” contemplated by Commissioner v. Sunnen, 333 U.S. 

591, 68 S.Ct. 715 (1948). C.D. 4734 

Collateral estoppel distinguished from res judica—Res judicata prevents 
litigation in a subsequent action between the same parties or their 
privies of questions or issues which were actually litigated or could 
have been litigated in the prior action if the prior action resulted in a 
final judgment on the merits. The doctrine of collateral estoppel 
prevents relitigation where there has been a final judgment on the 
merits, in the context of a different claim or cause of action, of those 
issues which were actually and necessarily litigated between the same 
parties in a prior action, but not of those issues which might have been 
litigated. C.D. 4734 

Collateral estoppel—Although the doctrine of collateral estoppel has 
been deemed inapplicable in classification cases, it has been held to 
apply to reappraisement cases in order to effectuate the public policy 
of avoiding discrimination and the unequal administration of justice. 
C.D. 4734 

Collateral estoppel—In a reappraisement case, where a prior judgment 
on the merits results from the failure of the plaintiff to overcome the 
presumption of correctness attaching to the government’s appraise- 
ment, the prior decision is an actual and necessary litigation of the 
valuation issue, and collateral estoppel precludes its relitigation. 
C.D. 4734 

Merchandise: 
Fibers, C.D. 4734 














DEPARTMENT OF THE TREASURY 
U.S. CUSTOMS SERVICE 


WASHINGTON, D.C. 20229 POSTAGE AND FEES PAID 
DEPARTMENT OF THE TREASURY (CUSTOMS) 
(TREAS. 552) 


OFFICIAL BUSINESS 
PENALTY FOR PRIVATE USE, $300 


U.S, GOVERNMENT PRINTING OFFICE: 1978 








